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month is projected to consume 72 per-
cent of the non-Social Security, non-
Medicare surpluses over the next five
years. In fact, under the budget resolu-
tion that was passed earlier this year,
the Senate Budget Committee shows
that the Federal Government is al-
ready projected to dip into the Medi-
care trust fund in fiscal years 2003 and
2004. The missile defense system envi-
sioned by the Administration would
likely have us dipping into the Social
Security trust funds as well—further
jeopardizing the long-term solvency of
both Federal retirement programs.
This is no way to provide for our na-
tion’s defense.

I must admit that I am also leery
about committing additional vast sums
to the Pentagon. I was the last man
out of Vietnam—the last one. I mean
to tell you, I supported President John-
son. I supported President Nixon to the
hilt.

I have spoken before about the seri-
ous management problems in the De-
partment of Defense. I am a strong sup-
porter of the Department of Defense.
When it came to Vietnam, I was a
hawk—not just a Byrd but a hawk. I
am not a Johnny-come-lately when it
comes to our national defense.

As Chairman of the Appropriations
Committee, I find it profoundly dis-
turbing that the Department of De-
fense cannot account for the money
that it spends, and does not know with
any certainty what is in its inventory.
These problems have been exposed in
detail by the Department’s own Inspec-
tor General, as well as the General Ac-
counting Office. Ten years after Con-
gress passed the Chief Financial Offi-
cers Act of 1990, the Department of De-
fense has still not been able to pass an
audit of its books. The Pentagon’s
books are in such disarray that outside
experts cannot even begin an audit,
much less reach a conclusion on one!

Although it does not directly relate
to this issue of national missile de-
fense, I was shocked by a report issued
by the General Accounting Office last
week on the Department of Defense’s
use of emergency funds intended to buy
spare parts in 1999. Out of $1.1 billion
appropriated in the Emergency Supple-
mental Appropriations Act for Fiscal
Year 1999 to buy urgently needed spare
parts, the GAO reported that the Pen-
tagon could not provide the financial
information to show that 92 percent of
those funds were used as intended. This
is incredible. This Senate passed that
legislation to provide that money for
spare parts. That is what they said
they needed it for. That is what we ap-
propriated it for. Congress gave the De-
partment of Defense over a billion dol-
lars to buy spare parts, which we were
told were urgently needed, and we can-
not even see the receipt!

If the Department of Defense cannot
track $1 billion that it spent on an ur-
gent need, I don’t know how it could
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spend tens of billions of dollars on a
missile defense system with any con-
fidence that it is being spent wisely.

As a member of the Armed Services
Committee and the Administrative Co-
Chairman of the National Security
Working Group, along with my col-
league, Senator COCHRAN, who was the
author of the National Missile Defense
Act of 1999, I understand that ballistic
missiles are a threat to the United
States. I voted for the National Missile
Defense Act of 1999, which stated that
it is the policy of the United States to
deploy a national missile defense sys-
tem as soon as it is technologically
possible. Now, I still support that act.
But I also understand that an effective
national missile defense system cannot
be established through intent alone.
Someone has said that the road to
Sheol is paved with good intentions.
Good intentions are not enough. I
think there might be a way toward an
effective missile defense system, and it
is based on common sense. Engage our
friends, and listen to our critics. Learn
from the past, and invest wisely. Test
carefully, and assess constantly. But
most of all, avoid haste. We cannot af-
ford to embark on a folly that could, if
improperly managed, damage our na-
tional security, while costing billions
of dollars.

Mr. President, I yield the floor. I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. Will the
Senator from West Virginia withhold
his request for a quorum?

Mr. BYRD. I withhold my suggestion.

———

BIPARTISAN PATIENT
PROTECTION ACT—Continued

AMENDMENT NO. 810

The PRESIDING OFFICER. The Sen-
ator from Missouri.

Mr. BOND. I thank my good friend
and colleague from West Virginia and
thank the Chair. I also thank my good
friend from Iowa who has agreed to let
me speak for a few minutes and who is
also helping with the easel. He is what
you would call a full service Finance
Committee ranking member.

I am here today to talk about the
Gramm amendment to the McCain-
Kennedy patient protection bill. I have
been in this Chamber before to talk
about this issue as it affects small
businesses.

In my role as ranking member, and
formerly as chairman, of the Small
Business Committee, I have had the op-
portunity to hear from lots of small
businesspeople, men and women from
around the country. There are an awful
lot of them from Missouri who have
called me to express their concerns.
Let me tell you they have some very
real concerns about this McCain-Ken-
nedy bill.

The particular issue before us today
deals with whether or not employers
should be able to be sued through new
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lawsuits permitted by the McCain-Ken-
nedy patient protection bill which is
supposed to be targeted against HMOs.

We keep hearing how they want to
sue the HMOs. Our colleagues on the
other side of the aisle seem to be of two
minds on this issue. Some adamantly
refuse to admit that their bill actually
permits litigation against employers at
all. They claim that only HMOs can be
targeted. That is simply flat wrong.
This has been pointed out numerous
times in this Chamber by me and by
my colleagues who have actually read
the language from the McCain-Ken-
nedy bill, which I have before me.

I encourage any American who has
been confused by the claims and coun-
terclaims on whether the McCain-Ken-
nedy bill allows any suits against em-
ployers to get a copy of the legislation.
Go to the bottom half of page 144 and
read the truth for yourself. Page 144
has the good news that:

Subject to subparagraph (B), paragraph
(1)(A) does not authorize a cause of action
against an employer or other plan sponsor
maintaining the plan. . . .

That is the good news.

The bad news is that part (B) says:
“Notwithstanding subparagraph (A), a
cause of action may arise against an
employer or other plan sponsor’’ under
certain clauses and pages and excep-
tions; and it goes from the bottom of
page 144 to pages 145, 146, 147, and 148.
That is how you can be sued if you are
an employer.

There are some on the other side of
the aisle who admit their legislation
allows trial attorneys to go after em-
ployers but claim these lawsuits are
only permitted in narrow cir-
cumstances. I give those colleagues and
friends credit for greater honesty, but I
fault them, nevertheless, for bad anal-
ysis because the fact is, the so-called
employer exemption from lawsuits in
the McCain-Kennedy bill is an ex-
tremely complicated and confusing
piece of legislative language that will
inevitably subject large and small em-
ployers to lawsuits and the high cost of
defending them.

Before I came to this body, I prac-
ticed law. I know what a gold mine of
opportunity rests in this language. Oh,
boy, if I were on the outside and this
were the law, and I wanted to sue an
employer, this would be an interesting
but not difficult challenge.

We all know you really cannot pro-
tect anyone 100 percent from being
sued. For better or for worse, any
American, with just a little help from
a clever attorney, or just an average
attorney, can file a lawsuit against any
person or any business. The case may
be dismissed almost immediately, but
they can still file it.

What this means is, if we want to
protect employers from frivolous liti-
gation—and this is what everybody
says they want to do—we need to give
employers protection that will help
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them get the frivolous lawsuits dis-
missed immediately, before the law-
yers’ fees really start to build up. To
get these immediate dismissals, you
really need clear, distinctive language
that makes 100 percent clear what
types of lawsuits are and are not al-
lowed.

How does the Gramm amendment
make that clear distinction? By saying
that you cannot sue your employer, pe-
riod.

How does the McCain-Kennedy bill
try to make a clear distinction on
which they say employers can rely?
They have a basic guideline that says
employers can’t be sued, but then they
have four entire pages of exceptions,
definitions, and clarifications that sub-
stantially weaken and confuse that
protection. In those four pages there
are enough ambiguous words, phrases,
and concepts to keep trial attorneys in
business for years.

If a plaintiff’s lawyer is clever
enough—and whatever else I think
about them, I know my friends in the
trial bar are clever—they are going to
find ways to bring lawsuits against em-
ployers. In their zeal to get at deep-
pocket employers, trial lawyers are
going to poke and prod at every word
of these four pages looking for weak-
nesses. Many, or most, will be able to
find something to convince a judge not
to dismiss a case. The result: A raft of
new lawsuits against employers, added
expenses, and an enhanced fear of being
sued.

That scares the devil out of employ-
ers all across the country, as it should,
because if there is one thing our legal
system has shown employers, it is that
their fear is justified; they are not
paranoid; they really are coming after
them.

The cost to defend a single lawsuit
can easily extend into the tens or hun-
dreds of thousands of dollars. Particu-
larly for these small employers, these
expenses are difficult, if not impos-
sible, to bear and could put them out of
business. Even if the employer has
some type of insurance to cover this
legal exposure, the cost of insurance
can be a scary prospect in and of itself.

I mentioned before in this Chamber I
have received hundreds of letters from
small businesses in Missouri. The first
issue that almost all of them bring up
is whether they can be sued under the
McCain-Kennedy bill. Let me read just
a few points from a few of them. Sim-
ply put, this issue is their No. 1 con-
cern when it comes to patient protec-
tion legislation.

Here is one from a lumber company:

We are currently extending health insur-
ance coverage to our 25 employees. We pay
two-thirds of the premium; employees pay
one-third. At our last renewal, we were faced
with an 18-percent increase, some years in
the past being even greater. Future increases
will force us to continue to offer less cov-
erage. If Senator Kennedy’s bill passes, this
may just be the nail in the coffin. We are

CONGRESSIONAL RECORD—SENATE

willing to suffer with higher prices to an ex-
tent, as long as they are fair and justified,
but we are not willing to open ourselves up
to the liability that this bill may subject us
to.

Here is another one, a small business,
a fabricator:

We are a small company with less than 25
enrollees in our health plan. With the in-
crease in health care costs, utilities, and
supplies, we are not making much of a profit.
And if this continues, we may not be able to
stay in business. We employ between 50 and
75 employees. We also do not see how an em-
ployer can be held legally responsible for
medical court cases. We will eventually be
forced, by Mr. Kennedy’s bill, to cancel our
health plans because of the liability and
cost.

In fact, the National Federation of
Independent Businesses—one of the
strong voices for America’s small busi-
nesses—believes so strongly about this
amendment that they are going to list
it as a key vote: Are you with us or are
you against us? Small businesses are
going to know by how our colleagues
vote on this amendment.

For those folks fortunate enough not
to be familiar with the ways of Wash-
ington, that means that they believe
the vote on this amendment will be one
of the most important votes cast dur-
ing the entire year. They intend to use
it in their evaluation of Senators’ vot-
ing records.

All this begs the question: If employ-
ers are so well protected by the
McCain-Kennedy bill, why are they so
scared? Why is NFIB placing such a
level of importance on this vote? Why
are small businesses in Missouri send-
ing me these letters? Is it because they
are not protected? The answer is, they
are not well protected.

The McCain-Kennedy bill made a
half-hearted try and failed. I related
last week several times what the run-
ning score was of small businesses that
said that they would be forced by this
measure to get rid of health care cov-
erage for their employees. Here is to-
day’s total: 1,751. That is just a small
sample nationwide. These are the num-
ber of employees whose employers have
written us since they saw the details of
the McCain-Kennedy legislation to say
they don’t want to be involved in tort
reform roulette on health care costs. If
McCain-Kennedy passes unamended, if
their exposure is as written in this
compendium of exceptions, exclusions
and qualifications, they will terminate
their health care plans. Total number
of employees covered to date: 1,751.

I suggest that is just a microcosm of
small businesses across the country. I
have talked to others who have not
written in. In our country, most em-
ployers voluntarily offer health care
coverage, and they are the source of
health insurance for the majority of
Americans. Overwhelmingly, Ameri-
cans are employed and get their health
care coverage from their employer. The
quickest way to destroy the system we
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now have is to create an atmosphere
where employers stop their voluntary
willingness to offer coverage. Sure, it
is an important benefit, but who wants
to be hauled into court if one of their
employees has a medical or health care
complaint?

Right now we have 43 million Ameri-
cans who are not covered by health in-
surance. We have debated many meas-
ures in the Senate to find out how to
cover those employees. I was terribly
disappointed that on a party-line vote
last week, this body voted to reject my
effort to give 100-percent deductibility
for self-employed people. We have been
fighting to get that done for a long
time. This is a tax bill. It is going to be
a tax bill. There is no question about
that. That tax provision to get more
people covered should have been in-
cluded.

What we are talking about now is ex-
panding significantly the number of
uninsured Americans. Sixty percent of
the 43 million who are not covered now
are employees of small business. We
don’t want to add to that number and
add to the 43 million. Given the lottery
nature of our current legal system, I
can’t think of anything that would
make the employers more fearful and
more likely to drop coverage than to
say: Hey, you are not authorized to file
suit against your employer but not-
withstanding subparagraph (A), cause
of action may arise against an em-
ployer or other plan sponsor, et cetera,
et cetera, page after page.

If we want to avoid American busi-
nesses dropping coverage on a whole-
sale basis, employers need to be pro-
tected from lawsuits. That is quite
simply what the Gramm amendment
does. We need to get good health care
coverage for all Americans. Yes, we
need to give them internal and exter-
nal appeals. We need to make sure they
do not get shortchanged. If they get de-
nied coverage, they need to go to an-
other doctor who is independent, who
could order their HMO or their health
plan to provide them coverage. What
they don’t need is to start suing their
employers because employers will drop
health care coverage like a bad habit,
if they think they are going to be sub-
jected to a whole range of lawsuits as a
result of the dissatisfaction of an em-
ployee with health care coverage.

I hope our colleagues will take a look
at the impact of this on small busi-
nesses and their employees and accept
the Gramm amendment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, if I could
enter into a colloquy with my friend
from North Carolina, the manager of
the bill, T have been on the floor now
for a week relative to this legislation.
It is interesting to see how the scape-
goats come and go.

Does the Senator from North Caro-
lina remember last week that the big
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boogeyman was the fact that this was a
disguise to get socialized medicine,
that what the intent really was was to
have this onerous bill pass and every-
one would drop their insurance and we
would have socialized medicine? Does
the Senator remember that?

Mr. EDWARDS. I do remember that.

Mr. REID. Does the Senator remem-
ber that they were talking about a
States rights issue; that it was none of
the business of the Congress; that all of
these States were doing a good thing;
let them do what they want with how
they handle patients and doctors. Does
the Senator remember that debate?

Mr. EDWARDS. I do remember it.

Mr. REID. There was a significant pe-
riod of time last week when there was
some discussion about this legislation
allowing HMOs to be sued, as if that
were some novel approach to the law,
to the world. Does my colleague re-
member that, when it was a surprise
that they read the bill and, 1o and be-
hold, HMOs could be sued? Does the
Senator remember that discussion?

Mr. EDWARDS. I do.

Mr. REID. The assertion regarding
socialized medicine is, for lack of a bet-
ter description, kind of foolish. Regard-
ing States rights, they learned very
quickly that wasn’t much of a winner.
Then the fact that they were surprised
about the lawsuits, of course, that was
a surprise that they were surprised.

I also was here, as the Senator from
North Carolina was, when they spent a
great deal of time talking about this
novel concept they came up with, that
you should be able to deduct 100 per-
cent of the cost of an employer’s health
insurance. What they failed to tell us is
that is something we have been push-
ing for a long time. In fact, it was put
in the tax bill of the former chairman
of the committee who is now present.
That was put in the tax bill. Of course,
it was taken out in conference. My col-
league remembers that. As a result of
the games being played, that amend-
ment was defeated.

Today, starting the second week of
this debate, I now see a new ploy; that
is, they suddenly are saying that now
you can file lawsuits—and we are OK
with that—but what you are doing is,
all the employers in America are going
to be sued as a result of having health
insurance for their employees, and
they are going to drop all their insur-
ance.

With this as a background, I want the
Senator from North Carolina to com-
ment about the latest direction; that
is, that employers will be sued to
death.

Prior to addressing that, I want the
Senator to recognize that I have been
here longer than the Senator from
North Carolina. I have heard this NFIB
argument for almost 20 years. If you do
this, the NFIB is going to send out a
note that you are a bad legislator and
they should not vote for you.
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In my approximately 20 years in the
Congress—I could be mistaken because
I am sure once in a while they do it
just to look good—I have never known
the NFIB to support a Democrat. So all
these threats about ‘‘you do this and
we are not going to support your can-
didacy,” the vast majority of the time,
the NFIB is a front for the Repub-
licans. I am saying that; the Senator
does not have to agree with me. To this
Senator, the threats we have heard
today that ‘‘the NFIB is not going to
support you’ is no threat to me. They
have never supported me, no matter
what I did or didn’t do.

I would like the Senator to respond
to the several questions I have asked.
But prior to responding, I have the
greatest respect for the senior Senator
from Texas. He is a fine man, a good
legislator. He has a Ph.D. in econom-
ics. He taught economics. If he were
here—he knows me well enough and I
know him well enough—I would say
that with his being in the Chamber. As
to his reference to his friend Dicky
Flatt, which he uses all the time, I
think Dicky Flatt and others better be
very careful of people such as my
friend, the senior Senator from Texas,
giving legal advice. He can stand here
and give some good economic advice,
but the legal advice we should look at
very closely. I think Dicky Flatt
should look at that.

I ask my friend from North Carolina,
to whom I can’t give sufficient super-
latives as being more than renowned in
the law, a person who has made a rep-
utation around the country as being a
good lawyer, to give some comment to
the Senate and to those within the
sound of our voices as to what he
thinks about these continual state-
ments made today—in fact, people are
reading the same information. The
same person wrote the same speech for
several people. I would like the Sen-
ator to tell me and the rest of the Sen-
ate the fear that an employer who has
health insurance for his employee
should have as a result of this legisla-
tion.

Mr. EDWARDS. I will respond to the
Senator’s question. I say to my col-
league from Iowa, who has been wait-
ing for some time, that I will be brief
and I will yield the floor to my friend
because he has been waiting to speak.

First of all, the arguments being used
serially, one after another, are all ar-
guments that have been trotted out by
the HMOs for years now. They are the
arguments they make to avoid any
kind of reform. They like it just the
way it is now. They are different than
every other business entity or indi-
vidual in America, and they want to
maintain the status quo. The Senator
knows very well that they are spending
millions of dollars on lobbyists, public
relations, and on television to defeat
any kind of HMO reform. So these ar-
guments go to a really fundamental
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question: Are we going to move for-
ward or are we going to stay where we
are?

There is a consensus in this country
among the American people, among the
Members of this body, among the Mem-
bers of the House of Representatives,
and among virtually every health care
group and consumer group in America,
that this needs to be done—‘‘this”
being The Bipartisan Patient Protec-
tion Act.

There is a reason for that con-
sensus—because we need to do some-
thing about this issue that has lingered
for so long. For every day that passes,
while we engage in what sometimes is
high rhetorical debate on the floor of
the Senate, there are thousands of
American citizens, children and fami-
lies, who are being denied the care for
which they have paid.

Now, it is all well and good for us to
have an academic discussion in the
Senate about this issue. But there are
families and kids all over this country
who are not getting the tests they
need, not getting the treatment they
need, not getting the medical care they
need because this legislation has not
been passed.

Now, having said that, let me re-
spond specifically to the Senator’s
question. First, as to the employer li-
ability issue, the Senator knows that
JOHN MCcCAIN and I worked for months
on it. There was a bill in the House of
Representatives—the Norwood-Dingell
bill—which passed and provided some-
what broader exposure of employers to
liability. Senator McCAIN and I
worked, because we are concerned
about this issue and we want employ-
ers to be protected, to draft our bill
with that goal in mind.

President Bush has issued a written
principle which is almost identical to
our bill. He says, as we say, that unless
an employer actually makes a medical
decision on an individual patient, they
should be exempted from liability. We
believe that is what our bill does. The
Breaux-Frist bill—the other bill—has
another model, what is called a ‘‘des-

ignated decisionmaker.” But it also
holds employers, through the des-
ignated decisionmaker, responsible

where they make individual medical
decisions.

So what we have is our bill, the Nor-
wood-Dingell bill that already passed
the House, President Bush’s principle,
and the Breaux-Frist bill, all of which
start with a very simple concept; that
is, employers ought to be protected un-
less they step into the shoes of the
HMO and make medical decisions.

The only different position is that of
Senator GRAMM in his amendment. His
position is inconsistent with all those
positions, including the President’s, in-
consistent with the legislation that
passed the House, inconsistent with the
Breaux-Frist bill. His position is the
extreme position. What we are working
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on as I speak—and we worked on it this
past week and over the weekend, Re-
publican and Democratic Senators
both—is language that we believe will
be appropriate and will help provide
more protection for employers.

But what can’t be left out of this dis-
cussion is the patients; you can’t for-
get the patients. I listened to my friend
from Missouri speak a few minutes ago.
I didn’t hear the words ‘‘patient,” ‘“‘em-
ployees,”” or ‘‘families’ spoken by him.
I think his concern about employers is
to be respected, and that is the reason
we want to work together on this issue.
We have to always keep in mind, when
we are trying to protect employers,
that we also have the rights of employ-
ees and patients to take into account.

So the right approach is an approach
that allows us to provide maximum
protection for the employers, without
completely ignoring the interests and,
in fact, protecting the interests of the
patients at the same time. We believe
that is what we do. We believe that is
what the President has suggested.

There are issues in this debate about
which there is great disagreement, but
this is not one of them. This is one
where regarding the President in his
principle, us, and the Breaux-Frist pro-
posal, there are minor differences be-
tween them. The bottom line is that all
of those start with a simple concept
and principle. It is a matter of making
sure the language works in an effective
day-to-day way.

Mr. REID. I heard the Senator say
right now the legislation, in his esti-
mation, protects employers, but if
there can be more refinement to that,
he will be happy to work with whoever
can give him that language; is that
true?

Mr. EDWARDS. That is true. We will
continue to work on it, going forward.
We are continuing to work on it as we
speak. If we can find a way to maxi-
mize protection for employers with ap-
propriate language and, at the same
time, not ignore the interests of the
patients, we will do that. I believe that
can be done. So do Senators on both
sides of the aisle who are talking about
this particular issue.

Mr. REID. If, however, we didn’t
change it in any manner, you could
still rest well at night that you and
Senator MCcCAIN had worked very hard
to take care of this issue on employer
liability.

Mr. EDWARDS. We have. We worked
long and hard. I believe we have pro-
tected employers from many of the
concerns that those across the aisle
and on both sides of the aisle have
raised. But I am the first to say this is
an issue on which we should work to-
gether to make sure we have language
that works to protect America’s em-
ployers.

I yield to my friend from Tennessee.

The PRESIDING OFFICER (Mr. HOL-
LINGS). The Senator from Tennessee is
recognized.
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Mr. THOMPSON. Mr. President, the
Senator from Iowa has graciously
agreed to let me hold forth here for
just a few minutes. If no one has an ob-
jection, I ask unanimous consent that
he be recognized immediately after me.
I don’t expect to take more than 5 min-
utes.

Mr. REID. Reserving the right to ob-
ject, I could not hear the Senator.

Mr. THOMPSON. I will speak about 5
minutes and then the Senator from
Iowa will speak for himself on how long
he wants.

Mr. GRASSLEY. I intended to speak
as long as I wanted to speak just as ev-
erybody else has been doing all after-
noon.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. THOMPSON. Mr. President, I
have been listening to the debate, and
it sounds to me as if we are making
progress with regard to this employer
issue. We started out without a rec-
ognition that this bill provided sub-
stantial exposure to employers. The
statements that were made by the
sponsors of the bill were that they real-
ly didn’t intend to hold employers lia-
ble, except under very limited -cir-
cumstances. Now, apparently, they
agree that perhaps there was more ex-
posure there than was originally in-
tended.

So, as I understand it, some discus-
sions are taking place now to, hope-
fully, bridge the difference and provide
additional protection for employers be-
cause what we are doing—what I under-
stand the purpose of the legislation is—
is to provide some judicial access, judi-
cial relief against health care plans
and against HMOs, and that the thrust
of this legislation was not to hold em-
ployers liable because employers don’t
even have to provide these plans if they
don’t want to.

While it is all well and good to sug-
gest that we give people new remedies
and rights, we have to balance that out
with the realization that it is going to
have some repercussions.

If we go too far and do too much to
penalize employers, they are going to
walk away from health care coverage.
Instead, as pitiful as some of these sto-
ries are that we have heard over the
last several days about what has been
done to individual patients, I hope we
do not come back in a couple of years
and have to listen to people who have
no insurance at all because of legisla-
tion we passed driving employers—and
small employers—out of the health
care business. That is a real possi-
bility, and nobody wants that. We need
to be careful.

I suggest that if we really want to
carve employers out of the lawsuit
business, if we did not mean to cover
employers, all we need to do is say so.
All we need to do is provide an exemp-
tion for employers the same way we
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provide exemptions for doctors and the
same way we provide exemptions for
treating hospitals. We provide blanket
exemptions for them, but we have to go
through all these various pages of rig-
marole and definition to try to figure
out when an employer who is providing
this health care coverage can be sued
and when he cannot be sued.

The law of Texas has been upheld.
The President’s name has been in-
voked. The law of Texas has been used
as an example. The law of Texas ex-
empts employers from their plan.

The concern is there is a group of em-
ployers who are basically self-insured
who handle these claims on the front
end themselves. They do not hire this
out. They do it themselves. I believe if
you talk to professionals in the indus-
try, they will say that some of the best
plans with some of the most com-
prehensive coverage of any of the plans
out there are these self-insured plans.
One of the reasons may be that they
cut out the middleman. They do not
have an HMO to deal with at that stage
of the game, and they provide good,
comprehensive coverage for their em-
ployees.

By definition, they are making deci-
sions on the front end. By definition,
under this bill, from the day it is
passed, they will have exposure. One
might argue that is a good thing or one
might argue that is not a good thing,
but there is no question with regard to
those plans, some of the better plans
out there—because employers decided
to provide these plans, they wanted to
cover their employees, they wanted to
do it themselves—that they will be ex-
posed.

One has to ask oneself, what are they
going to do the day after this legisla-
tion is passed? Are they going to con-
tinue to hold themselves for this kind
of additional liability? Are they going
to contract it out to a third person and
pay the additional freight to get them
to assume the liability, driving up
costs all along the way? I do not know
what they will do. I know what they
will not do. They will not stand pat.

The things we do in this Congress
have an effect on the lives of the Amer-
ican people, whether it be raising
taxes, lowering taxes, or whatever.
There will be some repercussions in
terms of the behavior of these employ-
ers. I hope it is not to wind up with less
coverage and fewer of these good plans.

One says: They are not going to have
anybody to sue if you do not have
HMOs and the employers are involved
on the front end of it. This bill has set
up an elaborate external review entity.

My colleagues say we do not talk
enough about patients. This legislation
sets up a review entity that allows an
independent qualified individual or
group of individuals to make decisions
with regard to whether or not that em-
ployee is being treated fairly. That is a
strong move in the direction for pa-
tient protections. If we stopped right
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there and did not do anything else,
that would be a major move in this leg-
islation, away from the simple ERISA
coverage we have right now.

This bill spends 10, 12 pages setting
up this external review process and the
external review entity on how they
have to be qualified, how they have to
be independent, how we have the Sec-
retary looking over their shoulder, all
of which is designed to protect the pa-
tient.

Under this system, if the entity rules
against coverage, then they can go to
court and sue, or if he rules for cov-
erage, it goes to another independent
individual who is the independent med-
ical reviewer. So there is another level
of independent protection for the em-
ployee.

It is not as if they are out there hope-
less and helpless and totally at the
mercy of the employer. The employer
may have had some discretion on the
front end for sure and made some deci-
sions for sure, but then he goes through
this independent appeals process where
people who have no relationship with
the employer make the decisions as to
whether or not there is coverage.

We have exempted doctors. We have
exempted hospitals. HMOs are not dif-
ferent in this country from many other
entities and entities that have been
created in this bill. We exempt States
from certain lawsuits. We exempt the
Federal Government from certain law-
suits.

The Senator from North Carolina and
I are exempted from the things we say
in this Chamber. We are protected be-
cause there are tradeoffs. Everybody
knows that. We make decisions because
of public policy reasons to make trade-
offs. If we want to encourage certain
conduct, we are willing to make trade-
offs the other way.

It is unfair, when we are in the con-
text of a particular area, legislation
dealing with health care, to pick and
choose as to among whom we are going
to make those tradeoffs, especially if
we are giving exemptions to the people
who are providing health care—doctors
and hospitals—and we do not give ex-
emptions for the people who are pro-
viding the health coverage, the em-
ployers.

That is the gist of what we are deal-
ing with, and hopefully we can work
out some agreement.

My bottom line is, if you do not want
to cover employers, and if you believe
we may be in danger of causing some
good folks to say it is not worth the ad-
ditional headache, it is not worth the
additional exposure, it is not worth the
additional expense to set up different
entities to protect ourselves, if we are
concerned about that, we need to take
that into consideration with any reso-
lution, not to mention the exposure
this bill has under other provisions of
ERISA.

We have not even talked about that.
At least I have not. I have not heard
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any discussion about that. Employers
have exposure under COBRA, under
HIPAA, under other areas of ERISA
that have nothing to do with health
coverage. They have employer expo-
sure if they make any mistakes in
dealing with that.

Remember we debated Kennedy-
Kassebaum, and we decided people
needed to have more portability with
their insurance. We decided the fair
thing to do was to give them more
portability for their insurance and in-
cluded a penalty of $100 a day plus in-
junctive relief for an employer who did
not behave himself. We debated this 1i-
ability issue then, and we decided not
to do it.

Now what we are doing parentheti-
cally in this HMO bill is bringing back
Kennedy-Kassebaum and bringing back
COBRA and saying in addition to these
penalties we put on the employers
when we considered that, we are now
going to open that up to litigation and
lawsuits. That is a major step, and it
should be done only with maximum
consideration, and it must be consid-
ered in the context of any treatment of
employer liability in any compromise
we might fashion.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, I
thank the Senator from Tennessee for
what he just said. It was very good for
me to let him respond to the other peo-
ple who have spoken. I particularly
suggest to the Senator from Tennessee
that there is probably not as much con-
cern on the part of the proponents of
this legislation as to whether or not
some of the self-employed plans will be
abandoned if this bill passes because
the Washington bureaucrat has an an-
swer to that problem.

That problem is, we will do what
President Clinton suggested in 1993 in
his health care plan. We will mandate
that every employer has to have insur-
ance for their employee. Just mandate,
don’t worry about whether or not they
can afford to do it. Just pass a Wash-
ington mandate that you have to offer
this type of insurance.

However, 42 million people in Amer-
ica today do not have health insurance.
That number will increase if this bill
passes as it currently reads. There will
be things done in this bill that will not
cause that to happen, if people on the
other side of the aisle are willing to
compromise. However, if they don’t
compromise, for these 56 million people
who are in self-insured plans, if some of
those are abandoned by employers be-
cause they don’t want the threat of a
lawsuit hanging over their head, that
number will be increased.

That was suggested in 1993. That was
not well received.

It has been suggested after Senator
BoND spoke that he never mentioned
the word ‘‘patient,” as if he has no con-
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cern about patients being treated fairly
and right. That is what Senator BOND’s
speech was all about. He was concerned
that if this legislation passes as it is
written, that employers that have self-
insured plans—that don’t have to offer
those plans if they don’t want to, but
they do offer them because they want
to have a good fringe benefit package
for their employees—if they drop those
for their employees, there are employ-
ees who will become patients some day
who will not have coverage.

This bill is all about concern for pa-
tients. It is not about concern for em-
ployers. It is concern for employers
that want to offer plans in a self-in-
sured fashion, that they will be encour-
aged to do it as they have already done
for b0-some million employees, and
continue, and keep the plans viable.

Why would a family-owned ma-and-
pa’s plastic corporation, or a ma-and-
pa’s family-owned machine shop pro-
viding self-employed plans for employ-
ees, why would they jeopardize the con-
tinued existence of the family-owned
business if they could be sued under
this legislation? What they are going
to do is protect what they worked hard
for: building up a business, employing
people, being the backbone of their
local community. That is what the ma-
and-pa plastic shop and the ma-and-pa
machine shop is all about. They have
created this business. Maybe it was
created by a grandma and grandpa or
mom and dad. It could be in its third
generation. This is a family-held busi-
ness that provides jobs, perhaps for
dozens or hundreds of people. They
want to provide fringe benefits for
their employees, of which health insur-
ance is the most important fringe ben-
efit. They offer it in a self-insured fash-
ion because that is the best way for
them to do it. Why would we want to
jeopardize it?

Senator BOND was followed by the re-
marks of the Senator from Tennessee,
that this is what this legislation is all
about, making sure employees have the
fringe benefits of health insurance,
with all Members imploring we want to
do something for the 42 million people
in America who don’t have it. If we
want to do something for the 42 million
people who do not have insurance, and
pass legislation as we did with tax
credits to incentivize them to buy
health insurance, why would we want
to put in jeopardy the 50-some million
people who already have it through
self-insured plans?

It is talking out of both sides of
Congress’s mouth. On the one hand, we
are concerned about 52 million people.
We have legislation introduced to do
something else about it; on the other
hand, we are dealing with a piece of
legislation that could put in jeopardy
the health care plans of 50-some mil-
lion people who already have what we
think the other 42 million people ought
to be encouraged to have.
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It is concern over employees having
health insurance, and giving those peo-
ple, if they become patients, the treat-
ment they deserve.

I don’t hear concern about patients
getting treatment. I hear concern
about lawyers getting tribute. We
should be concerned about the patient
and protecting the self-employed
health insurance plans that 50-some
million people have as part of that
process.

I hope we will consider the speeches
by the Senator from Missouri, the Sen-
ator from Tennessee, to be speeches
concerned about the employees and
concerned about those people who be-
come patients getting treatment. That
is exactly to what they are speaking. I
don’t know how anybody could miss
that point.

I didn’t come to the floor to speak
about that aspect of this bill. I came to
the floor to speak about a motion filed
by my friend, Senator FRIST, on Fri-
day, to commit the bill before the Sen-
ate, the Kennedy-McCain bill, to the
Health, Education, Labor, and Pen-
sions Committee on one hand and the
Finance Committee on the other hand,
and to do it with specific instructions
from the entire Senate that this bill be
reported back to the Senate within 14
days. I come to this conclusion because
I am troubled that the Kennedy-
McCain bill has bypassed these rel-
evant committees and has been
brought directly to the floor without
one hearing, without one markup, and
most importantly, without the public
input into this particular bill that
every bill ought to have.

First, I strongly believe patients’
protections are critical to every hard-
working American who relies on the
managed care system. We need a strong
and reliable patients’ rights bill, and I
am supportive of this effort 100 per-
cent. What we don’t need is a bill such
as the Kennedy-McCain bill that ex-
poses employers to unlimited liability
and either eliminates that insurance or
dramatically drives up the cost of that
health insurance or perhaps being cut
back or eliminated. Instead, I believe
we should protect patients by ensuring
access to needed treatment and spe-
cialists, by making sure each patient
gets a review of insurance claims that
may be denied, and above all, by ensur-
ing that Americans who rely on their
employers for health care can still get
this covered. I am confident we can
reach these goals. However, the very
fact that our leadership brought the
Kennedy-McCain legislation directly to
the floor, without proper committee
action, violates the core of the Senate
process.

I know my colleagues on the other
side will waste no time in accusing me
of delaying this bill. But the truth is,
had the relevant committees been
given the opportunity to consider Ken-
nedy-McCain legislation in the first
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place, I would not be raising these ob-
jections. By bringing this bill directly
to the floor, the message seems to be
very loud and clear that the new chair-
men—meaning the people who just
have become chairmen because of the
Democrat majority in the Senate, and
under new leadership—are somehow
merely speed bumps on the road to the
floor.

During my tenure as Finance chair-
man, Senator after Senator urged the
committee process be upheld regarding
tax legislation. I listened and I acted. I
resisted strong pressures to bypass the
Finance Committee as we considered
the greatest tax relief bill in a genera-
tion. I forged a bipartisan coalition and
a consensus, which I believe made it a
much better bill. Ultimately, we were
able to craft a bill that benefitted from
the support of a dozen Members from
the Democrat side.

The Finance Committee has proven
it can operate in a bipartisan fashion
and craft good legislation in a timely
manner. We are committed under this
motion to report legislation out of the
Finance Committee in 14 days. The fact
that the chairmanship of the com-
mittee has changed I do not believe
will in any way affect our ability to
work in a good, bipartisan manner. So
I stand before the Senate as someone
who has seen the importance of the
committee process.

The Kennedy-McCain legislation
treads on the Finance Committee juris-
diction in ways that are by no means
trivial, so I will explain. The Kennedy-
McCain bill reduces Federal revenues
by $22.6 billion, something that should
only be done if that motion comes from
the Senate Finance Committee. Nearly
one-third of this revenue loss is offset
by changes in programs within the ju-
risdiction of the Finance Committee.
Section 502 of the bill before us extends
customs user fees generating $7 billion
in revenue over 8 years.

You may recall when Congress first
authorized these customs user fees, the
avowed purpose was to help finance the
cost of customs commercial operations
and improvements. If these fees are to
be extended—and I emphasize ‘‘if’—it
should be done in the context of a cus-
toms reauthorization bill. This is clear-
ly an issue under the jurisdiction of the
Finance Committee.

Most of my colleagues know first-
hand the financial pressures put on the
Customs Service. From Montana to
Delaware to Massachusetts, Texas and
California, there is a dire need for
funds to modernize the Customs Serv-
ice. Yet the Kennedy-McCain legisla-
tion diverts money intended for cus-
toms and uses it to pay for this bill.
This is not what Congress intended
when these customs fees were in-
creased.

Before authorizing the collection of
$7 billion in customs user fees, it seems
to me the full Finance Committee
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should have an opportunity to care-
fully review, carefully analyze, and of
course debate the implications of this
move on the future of the Customs
Service and customs modernization.

Anybody who has been through cus-
toms knows how much time is wasted
there, how much gets by the customs
officials because they do not have the
electronic and technical equipment
that is necessary to do their job right,
in a fashion that does not inhibit the
free and easy transiting of American
citizens into and out of our country.

In addition, section 503 of the Ken-
nedy-McCain bill delays payments to
Medicare providers, which generate
$235 million to help offset the losses of
this bill.

No. 1, customs fees; No. 2, delaying
payments to Medicare providers to the
tune of $235 million.

Let me remind my colleagues, when
they hold their town meetings, invari-
ably they have to have people from
doctors’ offices, from hospital organi-
zations, and from nursing homes al-
ready complaining, why doesn’t the
Federal Government pay its bills on
time? Why are they a cash cow, an op-
erating fund for the Federal Govern-
ment while they are borrowing money
at the local bank to keep their oper-
ation going because the Federal Gov-
ernment does not pay its bills on time?

It is ironic that while many of us are
spending significant amounts of our
time working to improve Medicare’s ef-
fectiveness and efficiency, this bill ac-
tually takes steps to exacerbate the
frustrations so many providers already
experience with delayed payments in
Medicare today. So, as you can see, the
provisions of this bill go a long way to
undermine the Finance Committee’s
jurisdiction, not only on customs but
also in the area of Medicare.

In this first action by new leadership,
the committee system and the com-
mittee jurisdiction are being tossed
aside. I have heard once or twice from
the other side that the justification of
this behavior is based on the patients’
rights debates in 1999, 2 years ago.
There is continued talk about how the
1999 patients’ rights bills were rammed
through this Senate by Republicans.

I want to say that is simply not the
case. In 1999, the patients’ rights legis-
lation underwent a series of hearings in
the Health, Education, and Labor Com-
mittee, and ultimately there were 3
days of markup. Let me repeat: 3 days
of markup in the Health, Education,
Labor, and Pensions Committee. Only
after the bill was reported out of com-
mittee was it then brought up.

Let me hear no discussion on this
point. There is no justification for the
conduct we are having on this bill. It is
a fact that the Kennedy-McCain bill
before us today has never undergone
the committee process that the 1999
Patients’ Bill of Rights did.

Finally, let me repeat that for those
who argue that this is just a delaying
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tactic, they are simply wrong. The mo-
tion to commit instructs the Health,
Education, Labor, and Pensions Com-
mittee on the one hand and the Fi-
nance Committee on the other to re-
port this legislation within 14 days. I
repeat, if this bill had been handled
properly through the committee in the
first place, this motion would not have
been necessary.

This motion is not about delaying, it
is about ensuring that we have a good
patients’ rights bill with bipartisan
support that is subject to the benefits
of the committee process and that the
jurisdictions of the Health, Education,
Labor, and Pensions, and the Finance
Committees are respected. In other
words, it pursues a point of view I tried
to raise so much when we had the tax
bill on the floor in late May. As I man-
aged that bill, I said I hoped the work
of Senator BAUCUS, on the part of
Democrats, and myself on the part of
Republicans, would bring a bipartisan
bill before this committee that would
serve as somewhat of an example of not
only what can be done in an evenly di-
vided Senate to promote good public
policy but to promote good public pol-
icy in a divided body. Obviously, it
must be done in a bipartisan way.

We showed that it could be done in
the largest tax bill to pass this body in
20 years. If we did it on taxes, surely we
can do it on a Patients’ Bill of Rights.
I say that not just for the Finance
Committee. It is my belief the Health,
Education, Labor, and Pensions Com-
mittee can do that as well on their
part, serving 100 Senators rather than
having just a handful of people in this
body decide the committee system
ought to be thrust aside in the case of
a Patients’ Bill of Rights, and bringing
a bill directly to the floor of the Sen-
ate.

I have talked a lot about jurisdiction,
but I want to talk about why I am rais-
ing these jurisdiction issues because
that is a very important point.

For me, the question isn’t about in-
side baseball kind of topic like jurisdic-
tion, which is necessarily important.
But it is about two deeper issues that
are even bigger than this bill.

I know the public watching this de-
bate, as we are told, is pretty disturbed
when they only hear about Members of
the Senate talking about the intra-in-
stitutional issues. That is what I have
been talking about today to some ex-
tent. But on the other hand, I know the
people of this country are interested in
making sure that we protect patients’
rights when they are up against the in-
surance company and feel hopeless
about the insurance company not giv-
ing them the proper treatment which
they are entitled to. The proper treat-
ment the doctor-patient relationship
demands. People want to know that
what we are doing is improving their
life.

So I spend a little bit of time on
intra-institutional procedure to say
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that having this bill go through the
Health, Education, Labor, and Pen-
sions Committee on the one hand, and
the Finance Committee on the other
hand, has something to do with draw-
ing up a piece of legislation that will
get these patients the protections to
which they are entitled.

What I am talking about can be
summed up in two related questions.

The first is: Why are we here? The
second is: What is my specific role with
respect to the people I serve in my
State of Iowa and each Senator in their
respective States in the larger national
interest of seeing that patients are pro-
tected when they are up against an in-
surance company?

The first question gets at our role as
Senators with respect not only to this
bill but any legislation. The second re-
fers to our role as committee Members.

So the first question: Why are we
here?

Just like the other 99 Members of
this body, I wake up every morning and
thank the people of my State for the
privilege of representing them here in
the Senate. Every action I take is an
effort to improve the lives of folks
back home. Many times I improve it by
reducing the role of the Federal Gov-
ernment in their lives. As a conserv-
ative, that is generally my preference.
On the other hand, there are times that
Federal legislation is needed to expand
the Federal role to help on a particular
problem. This is an example—the Pa-
tients’ Bill of Rights.

With respect to any legislation but
not just this one, if I believe it helps
folks back home, I am going to push as
hard as I can to see that the legislation
becomes law. There is no more satis-
fying event than seeing the fruits of
our labor revealed in ways that
changes the lives of real folks back
home.

When I approach an idea and I think
it is a good idea, my goal is to get it
across the goal line. That is true with
respect to this bill, the Patients’ Bill of
Rights.

I think at this particular point in
history the American people want re-
sults, and particularly on this issue.
They want less partisanship, more ac-
tion, and more thoughtful debate. Peo-
ple in Iowa expect Republicans and
Democrats to work together, and to
work together in conjunction with the
President of the United States to get
things done. They expect us as their
Senators to do the same thing.

Iowans expect us to refrain from
playing partisan politics and to be seri-
ous legislators.

I offer that as friendly political ad-
vice to many colleagues, particularly
those on the other side of the aisle who
seem to be visiting Iowa frequently
these days. In fact, a surprising large
number of Democrat Senators are com-
ing to Iowa.

I approach the tax cut bill as a seri-
ous legislative effort. My goal was to
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work with Republicans and Democrats
to get a bill out of the Finance Com-
mittee. With Senator BAUCUS’ support
I did so. That bill improved President
Bush’s basic proposal.

With respect to the particular policy
areas that is the focus of the Patients’
Bill of Rights, I start off with a view of
how I can make good public policy be-
come law. That particular policy is the
arena of Senator KENNEDY on the one
hand, and Senator GREGG on the other
in the Health, Education, Labor, and
Pensions Committee.

If my motion is agreed to, it is up to
Senators KENNEDY and GREGG to use
the Health, Education, Labor, and Pen-
sions Committee to process the bulk of
this legislation through their com-
mittee. That is their call.

This legislation faces a potential
Presidential veto. That potential Presi-
dential veto doesn’t need to be there. It
doesn’t need to be hanging over our
head as a cloud as we work on legisla-
tion.

That is where the committee process
is very important because maybe the
product of the Health, EHEducation,
Labor, and Pensions Committee mark-
up would not face a potential Presi-
dential veto. Maybe some of the ambi-
guities that we have heard debated on
the floor of the Senate this afternoon
would be cleared up.

Does anyone really think that by fol-
lowing regular order and going through
the committee process the bill before
us would be in worse shape? Would we
have better known the administra-
tion’s position if it had been in com-
mittee? Would we be sitting here won-
dering where this bill might be going,
as we have heard countless numbers of
Senators talk about how we can work
out a compromise?

Would we be hearing something more
compelling from the bill’s advocates
other than that anyone who opposes
the bill is delaying this bill?

I guess one could argue that there is
not much use in delaying a bill that
the President is going to veto; that we
ought to just quickly pass it.

With the proper preparation and the
proper compromise—and the com-
mittee system is the place to do that—
we could avoid a veto, and we should
work to avoid a veto.

You can understand that the Finance
Committee knows how to do this. Sen-
ator BAUCUS and I put a bill out, and
we defeated all of the amendments to
destroy that bill—close to 50—over the
course of 3 days on the floor of this
Senate. So it can be done right in com-
mittee.

I would like to go back to the ques-
tion of why we are here in this par-
ticular shape.

I tell the folks in Iowa who sent me
here that I am trying to get a Patients’
Bill of Rights that we will have signed;
in other words, that doesn’t have a po-
tential veto hanging over its head as
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the bill we are debating today does. We
would get a bill that would become law
and provide them with real protec-
tions; most importantly, a bill to guar-
antee treatment for patients, not trib-
ute for attorneys.

In my view, bad process has impaired
what could otherwise be a good prod-
uct, a bipartisan, broadly supported
Patients’ Bill of Rights.

But, once again, my motion defers
the exact language of the bill to the
Members of the Health, Education,
Labor, and Pensions Committee to re-
solve these issues. That is the place it
should be done.

My second question: What is my spe-
cific role as a committee member?

My role is to best use my position as
a senior Republican on the Finance
Committee to protect and to promote
policies that help Iowans and the Na-
tion at large. I have a responsibility to
advance and to protect policy interests
within the jurisdiction of the Finance
Committee.

There are policy implications in this
legislation that are within the jurisdic-
tion of my committee, the Finance
Committee. These policies deal with
three major subjects of the Finance
Committee: trade, Medicare, and tax.

It is my responsibility to Iowans and
also to my Finance Committee mem-
bers and to Members of the Senate as a
body to be vigilant on these Finance
Committee matters. I cannot let these
things slip by, nor should I let them
slip by. That would be very easy to do.
But it would also be very irresponsible.

My motion provides the Finance
Committee with the opportunity to do
its job on trade, Medicare, and health-
care-related tax issues. This bill affects
each of these to some extent.

So I note that I am in some pretty
good company when it comes to the
value of the committee process.

I would like to refer to a couple
quotes that illustrate the importance
of my point that we should not bypass
the relevant committees of jurisdic-
tion. These quotes come from Members
who are very critical of the way the
Senate acted by bypassing the Budget
Committee on the budget resolution
process a couple months ago.

I remind those Senators of some of
their comments about the importance
of going through the committee proc-
ess in the Senate. These comments, as
I said, were related to the budget. Now
let me quote the new chairman of the
Budget Committee, Senator CONRAD.
This is a quote from a couple months
ago:

I think it would be a profound mistake for
us to miss the chance to have the Budget
Committee do what it was designed to do,
which is to make the work of the larger body
easier because of the concentration of efforts
of the members of the committee on the re-
sponsibility they have.

I quote the distinguished Senator
from West Virginia, the now-chairman
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of the Senate Appropriations Com-
mittee. He always shows great elo-
quence and devotion to this institution
in his comments:

Why have we seen fit in our constitutional
system to have committees? Why? If we are
going to have committees, why don’t we
have markups on bills and let Republicans
and Democrats hammer it out, hammer out
the measure on the anvil of free debate? Why
does any chairman want to say to the com-
mittee, I am not going to have a markup, pe-
riod?

These comments are relevant no
matter whether Democrats or Repub-
licans are in the majority in this body.
Now, in a sense, since the changes of 3
weeks ago on the chairmanships and
the majority of this body, the shoe is
on the other foot. I will be curious to
see whether these Members, and others
who were so critical of the budget reso-
lution process, will stick to the same
rationale now that the committee
process is being short-circuited for a
measure they might be supporting.

I bring up these comments because
they reflect a well-founded sentiment
of two very serious legislators whom I
respect, Senator BYRD and Senator
CONRAD. The committees are kind of
like laboratories or, as Senator BYRD
said, like anvils. They are a place to
test ideas. They are a necessary part of
serious—and I underline the word ‘‘se-
rious’’—legislating.

Senator CONRAD indicated that there
is a concentration of member knowl-
edge and expertise in each of these
committees. Is it exhaustive? Abso-
lutely not. Am I saying that a bill can-
not be improved with amendments on
the floor? Of course, no legislation is
perfect from that standpoint. But my
point is, the legislative product, espe-
cially on something as important as
health care, should start in the rel-
evant committee.

So my motion would allow the Fi-
nance Committee to assert its proper
role.

Let’s turn to the specific Finance
Committee matters that are impli-
cated with this legislation and, hence,
the reason for my motion to commit.
The first is trade. As I said previously,
the customs user fees have been ex-
tended to offset the cost of the Pa-
tients’ Bill of Rights. We are talking
about money that was raised by the
Senate Finance Committee. Customs
fees—getting in and out of the country,
getting your baggage inspected, get-
ting your boxes inspected—that money
was raised to help the Customs Service
and particularly for their moderniza-
tion. Now they are talking about tak-
ing some of that money and putting it
over here to finance a Patients’ Bill of
Rights. So should customs people be
concerned? Should the Senate Finance
Committee be concerned because we
have jurisdiction over that legislation?
Should passengers and travelers in and
out of the United States be concerned
when they are in long lines to go
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through customs? Of course they
should be concerned.

The Finance Committee authorizes
and oversees the Customs Service. Cus-
toms may not be as politically compel-
ling right now as a Patients’ Bill of
Rights, but it is very important to all
of our constituents. Millions of us, and
our goods, come through customs. Cus-
toms also protects our people from the
entry of illegal products. For instance,
customs checks for illegal drugs. Also,
customs protects our farmers and con-
sumers from diseased plants and ani-
mals.

Just think of the ground zero atti-
tude that is taken by customs today to
make sure that the BSE disease, the
mad cow disease, prevalent in England
and Europe does not come into the
United States.

We need to have a customs operation
that protects America. It is to be done
at the point of entry. The amount of
money we spend on that, and the tech-
nology our customs employees have,
has something to do with whether or
not they can do their job right and pro-
tect us. The quality of the Customs
Service affects us all. So those of us on
the Finance Committee do not ap-
proach customs matters haphazardly.

As those of you who have traveled re-
cently know, customs systems mod-
ernization is a problem we have to
tackle. If we are to extend the fee, we
should modernize the Customs Service.
Customs fees should not be used to fi-
nance a Patients’ Bill of Rights.

The Health, Education, Labor, and
Pensions Committee has had no hear-
ings on Customs fees. There is a reason
for that. The committee does not have
jurisdiction over the Customs Service.
Yet here we are with a bill that has not
even been through the Health, Edu-
cation, Labor, and Pensions Com-
mittee, and that bill is offset by a rev-
enue source from another committee,
our Finance Committee. Any Finance
Committee member should be dis-
turbed with this usurpation of our ju-
risdiction. Any Finance Committee
member who supports this action has
ceded away his or her role with respect
to an important Finance Committee
matter.

The bottom line is, the Finance Com-
mittee, including all 20 of its members,
has a duty to our constituents, and all
of America, to make sure that the Cus-
toms Service isn’t dealt with in a
faulty manner. To the degree that we
ignore this duty, we are being neg-
ligent. Again, that is the main reason
for my motion: To let the committee
members do our job.

There is a second Finance Committee
policy item covered by my motion.
This legislation moves the payment
date for certain Medicare providers by
just one day. No big deal? Put it in its
context. Medicare reform is something
we are talking about right now in the
Finance Committee. It is an important
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topic, particularly because we want to
give a prescription drug program to
seniors under Medicare. Payment
structure and dates are important
questions that should be considered in
the context of Medicare policy, not as
some sort of an offset—which is the
word we use—for unrelated legislation,
because, in fact, this is an offset for an
unrelated subject, the Patients’ Bill of
Rights.

We ought not to mess with Medicare
this way. This bill, pulled from the cal-
endar by the majority leader, gets
around Senate rule XV. That rule pro-
vides a point of order if one committee
treads on the territory of another com-
mittee. The reason for the rule is to
allow committees, such as the Finance
Committee, with the expertise on a
subject, such as Medicare, to develop
the policy first.

Why would Senate leaders, who ex-
pect the Finance Committee, in a bi-
partisan way, to report out a prescrip-
tion drug bill for senior citizens con-
nected with the Medicare Program,
and, hopefully, with some dramatic im-
provements in Medicare, expect us to
do that but not ask our advice on
changing the payment date for Medi-
care?

We ought to develop it within a pol-
icy context by the people on the com-
mittee who know how to do it and do it
right. Then again, as with trade, my
motion preserves the right of the Fi-
nance Committee to deal with Medi-
care. It would allow Finance Com-
mittee members to review the change
in Medicare provider payment dates
and make judgments of whether such a
date change is sensible or not.

As I said before, all of us have heard
complaints from doctors, hospitals, and
nursing homes that the Federal Gov-
ernment never makes Medicare pay-
ments timely. Our health providers al-
ready feel as though they are financing
the Federal Government because of
these late payments. This bill exacer-
bates that problem by creating further
delays. The Finance Committee under-
stands this problem. We will do it right
if it needs to be done. My motion sim-
ply lets the Finance Committee mem-
bers do the job they were appointed to
do by the 100 Members of the Senate.

Now I turn to the third Finance Com-
mittee policy area implicated by this
legislation, and that is the tax policy
area. There are no Tax Code changes in
this bill. The history of this legislation
is an important element. The history
of this legislation is that an important
element is greater health care afford-
ability and access. That objective has,
in past legislation, been met through
tax incentives.

This bill’s principal sponsor, for in-
stance, the Senator from Arizona, Mr.
McCAIN, recognized the importance of
these tax incentives in the debate, as
you heard him speak eloquently over
the last several days. I also happen to
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believe that tax incentives for health
care access and affordability are a very
important part of health care reform.
They are the basis for helping 42 mil-
lion Americans who do not have health
insurance today to get some health in-
surance. To this end, I have, for in-
stance, proposed changes in the tax
treatment of long-term care insurance
and expenses.

Some might ask: Why, if I support
health care-related tax cuts, did I op-
pose Senator HUTCHINSON’s amendment
on self-employed insurance? Well, it is
a very good question, one I should be
responsive to and answer.

The answer is, most obviously, that
Senators HUTCHINSON and BOND have an
excellent proposal, one I strongly sup-
port as a policy of their amendment.
But I opposed the amendment last
week because the underlying bill is not
a Finance Committee bill. In this case,
the underlying bill is not a tax bill. So
the third reason for my motion is to
provide the Finance Committee with
its rightful opportunity, through its
tax-writing powers, to add a health
care-related tax cut title to this legis-
lation.

If this bill had gone through our com-
mittee, that would have been done. Or
if it hadn’t gone through our com-
mittee but we had had time, our com-
mittee would have voted out such an
amendment, I am sure. There is no
doubt that Senator HUTCHINSON’S
amendment, along with a number of
other good health care-related tax
cuts, would be on the floor right now
being debated as part of this package.

Once again, my motion let’s us do
this legislation the right way, by let-
ting the Finance Committee members
do their job. From that standpoint,
again, I stress the bipartisanship of the
Senate Finance Committee.

At my urging, Chairman BAUCUS
agreed to consider a package of health
care-related tax cuts in an upcoming
Finance Committee markup. So even if
my motion fails, we will be back on the
Senate floor in the near future with a
Finance Committee package of health
care-related tax incentives.

In explaining the reason behind my
motion, I talked about what the Fi-
nance Committee might or might not
do if this motion is adopted. Just as
importantly, I believe there are some
serious negative implications if my
motion is defeated in terms of how the
Senate does the people’s business. Let
me turn to a couple hypotheticals to il-
lustrate the problem my motion gets
at. These hypotheticals, hopefully, will
disturb all Members.

Turn the clock back a couple months
and hypothesize that Senator LOTT,
with my cooperation, were to move a
version of the Finance Committee’s
education tax relief proposal. Also, let
me say that the revenue loss from
those tax cuts were offset by a change
to a HELP Committee program, some-
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thing like student loans. In other
words, I am saying let’s just suppose
hypothetically that Senator LOTT
wanted some proposals from our com-
mittee to bring to the Senate floor and
we were going to offset them with pro-
grams under the jurisdiction of the
HELP Committee.

Under this scenario, obviously, peo-
ple on that committee could be very
angry. They would have every right to
be angry because that kind of maneu-
ver on my part, as a member of the Fi-
nance Committee, would be wrong.
They would have a right, then, in the
Health, Education, Labor, and Pen-
sions Committee, to be outraged. The
Finance Committee would have no
business in a bill pulled off the cal-
endar such as this one of undoing a stu-
dent loan policy under the jurisdiction
of another committee. It would be
wrong from two points, both sub-
stantive and procedural.

What has happened here is just as
bad. The Finance Committee members
who support the process that has
brought this bill before us should take
a ‘‘beware” position. Supporting the
process means they support
disenfranchising their own committee.
By contrast, anyone who supports my
motion recognizes the legitimacy of
the committee system.

I have one last hypothetical. This
time let’s talk about another sponsor
of this bill. Let’s go back to Mr.
McCAIN, the good Senator from Ari-
zona, and his Commerce Committee.
Under this hypothetical scenario, Sen-
ator DASCHLE, with Senator BAUCUS’s
cooperation, would bring a bill to cre-
ate a special form of tax credit bond for
Amtrak. That issue has been before us
before. A part of that legislation pulled
from the calendar, such as this bill,
would suspend the Amtrak reforms.
That is within the jurisdiction of Sen-
ator MCcCAIN’s Commerce Committee
or, as I could say, the Presiding Officer
now, the Senator from South Carolina.

I hope these Senators would be angry
and rightfully so. I would expect them
to protect a policy important to the
Commerce Committee. Amtrak reform
is that policy and that subject. These
Senators would not want an alteration
of the Amtrak reforms railroaded
through the Senate on an unrelated
bill drafted by a committee other than
their own committee, the Commerce
Committee, I would suspect.

In both of these hypotheticals, the
rights of committee members would be
violated. These cases are no different
than the case before us, the case of ju-
risdiction and sources of revenue from
the Finance Committee being robbed
without the consideration of the Fi-
nance Committee to fund a piece of
legislation, the Patients’ Bill of
Rights, coming out of the Health, Edu-
cation, Labor, and Pensions Com-
mittee.
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The two hypotheticals are disturbing
because both involve dubious proce-
dural and substantive policy decisions.
Both hypotheticals short circuit im-
portant policy decisions and discus-
sions.

A faulty process usually leads to
faulty substance. So I have taken a
long time to tell you what my motion
is all about. It corrects the faulty proc-
ess that has ensnared this Patients’
Bill of Rights, which should otherwise
move to the floor only after debate in
the committee. And if it had gone
through the committees, I believe it
would move through the floor pro-
ceedings very expeditiously.

Mr. THOMPSON. Will the Senator
yield for a question?

Mr. GRASSLEY. Yes.

Mr. THOMPSON. Let me make sure 1
understand the Senator. This bill that
we have been considering has not gone
through the committee process this
year; is that correct?

Mr. GRASSLEY. That is correct.

Mr. THOMPSON. The Senator men-
tioned the prerogative of the com-
mittee. Having been a chairman, I un-
derstand what he is talking about.
From the standpoint of patients and
the Patients’ Bill of Rights, which we
have been here discussing today and
Friday in terms of who was covered
and who wasn’t covered, when employ-
ers had liability and when they did not,
are these the kinds of things that get
hashed out in committee?

Mr. GRASSLEY. Obviously. From
the standpoint of the Health, Edu-
cation, Labor, and Pensions Com-
mittee, these things were debated and
hashed out in 1999 before the bill came
to the Senate floor.

Mr. THOMPSON. But not this year.

Mr. GRASSLEY. Not this year.

Mr. THOMPSON. In 1999, were there
any liability provisions in that bill? I
don’t believe there were any liability
provisions in that bill.

Mr. GRASSLEY. Right, because I
think there was due consideration to
the tradeoff between the people who
don’t have insurance now—42 million
people—and the people who do have in-
surance through self-employed plans,
and that there was within the com-
mittee a real concern about whether or
not those employers might drop their
insurance—not that we are concerned
about the employer, but we are con-
cerned about the employee if they are
not going to have health insurance.

Mr. THOMPSON. What I am getting
at is, is it not true that the liability
parts of these bills have not been re-
ferred to the Judiciary Committee?

Mr. GRASSLEY. That is absolutely
right. I thought the Senator was talk-
ing about the Health, Education,
Labor, and Pensions Committee. These
would also be within their jurisdiction.

Mr. THOMPSON. Not only has the
Finance Committee not had a chance
to consider their portion, the Judiciary
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Committee has not had the oppor-
tunity to consider the liability portion,
which is so controversial. We are hash-
ing out right now what this thick bill
means regarding liability. It has never
been in the appropriate committee to
go through the natural, normal com-
mittee process on a bill of this impor-
tance; is that correct?

Mr. GRASSLEY. Yes. I am a member
of the Judiciary Committee, and we
would look at these things and give
them the due consideration they ought
to have. I know the Senator from Ten-
nessee has served on the Judiciary
Committee and he knows that is a very
important part of our work.

I thank the Senator from Tennessee
for bringing those points to us because
he reminds me that not only has it not
been considered by the Health, Edu-
cation, Labor, and Pensions Com-
mittee, which I have been talking
about, and the Finance Committee, be-
cause I am a member and the senior
Republican on that committee, but
also a third committee should have
considered perhaps the most controver-
sial part of this legislation before us,
and that has not had the due consider-
ation that important changes in law
and liability ought to have in this
Chamber.

I am just about done. I have spoken
now for a long time on my motion to
commit to the respective committees. I
guess I am being reminded my motion
to commit is to the Health, Education,
Labor, and Pensions Committee on the
one hand and to the Finance Com-
mittee on the other. Maybe my motion
should be broadened—although I am
not going to do that at this point—to
the point of the Judiciary Committee
taking a look-see at the liability provi-
sions as well.

A vote for the motion to commit
would put this bill on the right track.
It lets members of these committees do
the job that we were sent here to do.
The Health, Education, Labor, and
Pensions Committee and the Finance
Committee have a great track record
in this Congress. They will continue to
do so. Taking this bill through the rel-
evant committees will only improve it
and ultimately make it a better law,
and one that is not in any way subject
to a potential—I predict, not subject to
a potential veto threat, as the legisla-
tion now is.

After all, isn’t getting the job done,
getting a good Patients’ Bill of Rights,
what the people really want—a good
law that is produced in a proper way, a
bill that will guarantee treatment for
patients, not a tribute for lawyers?

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from North Carolina is recognized.

Mr. EDWARDS. Mr. President, let me
say a few words about the bill and tell
a story about a patient in North Caro-
lina, and we will have an amendment
to offer. First of all, the entire purpose
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of this legislation is to change the law
so that the law is on the side of pa-
tients and doctors instead of being on
the side of the big HMOs, where it has
been for many years. We want health
care decisions made by families who
are affected by them, and by doctors
and nurses who have the education and
training to make those decisions. It is
just that simple.

That is the reason we create the
rights among all Americans with
health insurance or HMO coverage to
have more control over their health
care decisions. That is what this is
about—having those rights be enforce-
able because if they are not enforce-
able, they don’t mean anything. That
is why we have specifically provided
for access to specialists by families; ac-
cess to clinical trials, if they need that;
and being able to go to the emergency
room directly without having to call
an HMO or a 1-800 number before going
to the emergency room—that is the
last thing in the world any family
ought to have to worry about before
going to the emergency room—making
sure a woman can see an OB/GYN as a
primary care provider.

These rights are aimed at giving pa-
tients and families more control over
health care decisions. We have all
heard the horror stories of legitimate
claims being denied by HMOs. That is
what this bill is aimed at—putting the
law on the side of the patients and on
the side of the doctors.

In addition to these substantive
rights, we have provisions to make
those rights enforceable, so that they
mean something. We have an internal
review process. First of all, the HMO
decides in the first instance whether
they are going to cover a claim. If that
is unsuccessful, then we have an inter-
nal review process within the HMO to
get that decision reversed. So if a child
is denied the care that child needs,
then the family has somewhere to go.
These families who are up against big
insurance companies, big HMOs, big
bureaucracies, under present law they
can’t do anything. I say this to my col-
leagues who have been here.

Some say we need to spend more
time on this issue. This issue has been
around for years now. Every day that
we fail to enact legislation and have it
signed by the President, there are
thousands of people in this country
who are being denied the care they
need. This is an issue that we need to
do something about and stop talking
about. It should not be a political
issue.

Senator MCCAIN and I have bipar-
tisan support, consensus support for
our bill here in the Senate and in the
House of Representatives. We have vir-
tually every health care group and con-
sumer group in America, including the
American Medical Association, sup-
porting our legislation. These people
deal with these issues every day. Doc-
tors get to see what is happening to
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their patients, and there are bureau-
crats sitting behind desks 200 miles
away, never having seen their patient,
telling them what their patient needs.
We have families all over this country
who know that their child needs a test,
but some bureaucrat five States away,
sitting behind a desk somewhere, says
they are not going to pay for it.

That is what this legislation is
about—so that when people have
health insurance and they have HMO
coverage, it means something. If they
get rejected arbitrarily and are treated
unfairly and improperly by a big HMO,
they would have the power, finally, to
do something about it.

That is why we have an internal re-
view process—to reverse the decision
within the HMO—and then if that does
not work, we have an independent
third party review, a panel of doctors,
who can come in and say, that is
wrong—the doctor was right, the HMO
was wrong—and order the treatment be
provided.

None of these things exists today.
Today, if a doctor orders a test for a 5-
year-old child with cancer and if an
HMO says, ‘“We are not paying for it,”
they are stuck. There is no internal re-
view process; there is no external re-
view process.

What chance does that family have
against a huge insurance company?
That is what this bill is about. It is
about a very simple idea: that HMOs
and insurance companies ought to be
treated as everybody else; more impor-
tantly, putting the law finally back on
the side of patients, families, and doc-
tors so they can do something about a
wrongful decision by an HMO or an in-
surance company. That is what this de-
bate is about.

The HMOs have been trotting out
every conceivable obstacle to some-
thing happening. Anybody who turns
their television on will see the ads they
are running right now, all these scare
tactics and old rhetoric. They have
been using it for years. They just want
to do everything they can to keep their
special status, their privileged status.
They like things the way they are.
They do not want patients and families
to have any power.

We are going to do something about
it. I will tell you something else: The
families, the children, the patients do
not have lobbyists in Washington; they
do not have millions of dollars to buy
ads on television. They are counting on
us to represent them. They are count-
ing on us to do something for them.
That is what this debate boils down to:
You are either on the side of maintain-
ing the big HMO special status or you
are on the side of letting families, doc-
tors, trained people, make health care
decisions.

It is not an accident that the Amer-
ican Medical Association, hundreds of
health care groups, doctors groups, and
consumer groups support our bill. It is
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not an accident that most of the Sen-
ate supports our bill. It is not an acci-
dent that most of the House of Rep-
resentatives supports our bill.

There is a consensus in this country
that something needs to be done. What
we have to make sure that we get past
all the old rhetoric, all the old scare
tactics, all the propaganda that is put
out by the HMOs. They have huge re-
sources and their voice is heard loudly
and clearly in this debate.

Our responsibility is to make sure
the voices of the families of this coun-
try who do not have big money, who do
not have anybody lobbying for them in
Washington, are being heard. That is
what this is about. Stalemate and
nothing occurring is exactly what the
HMOs want. That is the easiest result.
We have to overcome that. We have to
overcome their rhetoric. We have to
overcome these obstacles because we
are fighting for the children and fami-
lies of this country who need to make
their own health care decisions.

Today I want to talk about one such
family. This is a young woman from
Wilmington, NC. Her photograph with
her husband is behind me. Her name is
Terri Seargent. She suffers from a fatal
genetic disorder known as alpha one.
Alpha one keeps Terri’s liver and lungs
from working properly. Her body is not
able to fight off viruses or pollutants in
the air, and if it is left untreated, alpha
one eventually destroys the lungs and
causes the patient to die. Terri is still
fighting this disease, but she is at the
point where she only has 43 percent
lung capacity.

The problem is Terri is not just fight-
ing this serious disease; she is also
fighting her HMO. Ever since she was
diagnosed with alpha one, she has been
treated by specialists who put her on
medication to keep her lungs working
as well as they can, to keep her from
getting worse. With that medication,
she is able to lead a fairly normal life
even though she has a serious problem.

She continues to work. She switched
jobs, so she has a new HMO, a new
health plan. Her HMO first would not
let her see the specialist she had been
seeing. Second, they would not pay for
her medication. They told her she
ought to switch to a generic drug be-
cause it was cheaper, but then they
would not pay for the generic drug.

Here is a young woman who has a
very serious medical problem; she is
continuing to fight through it coura-
geously to go to work and do every-
thing she can to be productive for her-
self and her family, and her HMO will
not let her see a specialist and will not
pay for her medicine. Her medication
costs $4,000 a month. It is expensive,
but it is critical to the quality of her
life and being a contributing member
of her family.

What good is her health insurance—
she has been paying premiums for
years now—what good is that if, when
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it actually comes time that she needs
this medication to allow her to con-
tinue to live and stay as healthy as she
can and continue to work, the insur-
ance company will not pay for these
prescription drugs she desperately
needs?

Unfortunately, Terri’s case is one in
a long list of what we hear every day.
When I have townhall meetings or
when I am standing on a street corner
talking with people, over and over they
come up to me and say: You won’t be-
lieve what the insurance company did
to me; you won’t believe what the HMO
did to my child.

These people need a chance; they
need a fighting chance, and that is all
we are trying to do, to level the play-
ing field. Let’s give these families and
young women such as Terri who have
serious diseases a chance when their
insurance company or HMO says: You
are out of luck; we are not paying for
it. When a child with cancer needs a
test or specialized care and the HMO or
insurance company says, ‘“‘We’re not
paying for it,” even though they have
been paying premiums for years, all we
are trying to do is give that family a
chance. It gets to be pretty simple.

In many cases, it is an individual, a
child, a family against a big insurance
company, the same big insurance com-
panies that are spending millions of
dollars on lobbyists and television ads
right now to make sure people such as
Terri cannot take them on. That is
what this fight is about. It gets to be
about a very simple problem.

I have worked with my colleagues on
this issue all the time I have been in
the Senate—some worked on it very
hard before I came to the Senate. I be-
lieve when we finish this debate—hope-
fully this week, but if not this week,
for whatever period of time it takes—
that we will finally be able to say the
big HMOs and all their money and all
their power have been overcome and
doctors, patients, and families in
America finally have a chance.

Mr. REID. Will my friend yield for a
question?

Mr. EDWARDS. Yes.

Mr. REID. The Senator has done a
great job of explaining how important
this bill is to patients, but it is also
important to doctors. If the Senator
will allow me to read a letter I received
from a Las Vegas physician, this physi-
cian is formerly head of the State med-
ical society and is chief of staff to the
largest hospital in Nevada, about an
800-bed hospital. This letter is ad-
dressed to me.

After the first paragraph saying hello
to me, he said:

As you have heard from so many Nevadans
over the past several years, we need a mech-
anism where patients have options where
care is denied. The following case is a clear
illustration.

On April 20th 1999, Joseph Greuble died at
the age of 47 from malnutrition. Joseph’s
malnutrition was a direct complication of
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his life long battle with Crohns Disease. Jo-
seph’s gastrointestinal problem was quite
complex. His disease was complicated by ul-
cerations, fistulae, bleeding, obstruction,
electrolyte disturbances, seizures, and chron-
ic pain, and Joseph required multiple oper-
ations. Continuity of care is most important
when dealing with an incurable, chronic, de-
bilitating disease. In Joseph’s case, the sys-
tem’s failure to provide continuity of care
proved tragic and fatal.

I served as Joseph’s personal physician for
11 years. As Joseph’s conditioned worsened
he was no longer able to live independently,
and he moved into his mother’s small apart-
ment in Las Vegas. His mother would accom-
pany him to my office for all of Joseph’s vis-
its and as a result, I came to know his moth-
er Marion quite well.

For over a decade, I performed needed
physical examinations, arranged for appro-
priate diagnostic studies, wrote Joseph’s pre-
scriptions, and attended to him in the hos-
pital whenever he required admission due to
complications of his disease. One of Joseph’s
most pressing needs was for nutritional sup-
port. Joseph had become malnourished as a
complication of his Crohns Disease, and re-
quired TPN (intravenous nutrition). Joseph’s
weight had fallen to just over 110 pounds, and
a 5710” tall Joseph needed the TPN to main-
tain his weight and prevent death due to
malnutrition.

In January of 1999, Joseph was told by his
HMO that I could not longer treat him. Ap-
peals by both myself and Joseph to have this
decision reversed were denied. My offer to
see Joseph free of charge was rejected by the
HMO, as I still would not have been per-
mitted to write his prescriptions, direct his
nutritional support, order any diagnostic
testing or request needed consultations.

While I do not have any of the medical
records of Joseph’s treatment for the three
months after he left my care, Joseph’s moth-
er informs me that his TPN had been discon-
tinued, that his malnutrition worsened, his
weight dropping to less than 100 pounds. Jo-
seph, malnourished and unable to fight off
infection, subsequently developed pneu-
monia, sepsis, and died.

I have received permission from Mrs.
Grouble to share this story. Morion hopes
that sharing her son’s story will help achieve
the needed legislation to prevent this from
happening in the future. Holding health
plans accountable when they harm patients
is not about suing insurance companies and
driving up the cost of health care, it is about
stopping abuses and bringing compassion
back to medicine. Until the health plans are
accountable, people like Joseph and his fam-
ily will continue to suffer.

I say to my friend from North Caro-
lina, this is his bill before the national
legislature. This legislation, the Sen-
ator would agree, would help patients,
but also would help physicians such as
my friend, Dr. Nemec, prescribe and
give appropriate care to patients. Is
that a fair statement?

Mr. EDWARDS. That is absolutely a
fair statement. When I have town hall
meetings in North Carolina, we often
have physicians show up and share hor-
ror stories, including ordering care for
a patient, with some clerk sitting be-
hind a desk 300 miles away reversing it
and overruling a doctor with many
years of education and training be-
cause they thought they knew better;
there was no way they would pay for
the particular care.
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Mr. REID. Dr. Nemec stated this is
one of many cases. He could write me
letters on case after case, but he want-
ed me to indicate he feels this is just
about the straw that breaks the cam-
el’s back. A man 5 foot 10, weighing
less than 100 pounds, and they pre-
vented him from eating, in effect: You
are going to die anyway; what is an
extra few months or a year.

I want the Senator from North Caro-
lina to know how much I and the peo-
ple of Nevada appreciate the work the
Senator is doing, spending weeks of his
time working with Senator MCCAIN,
coming up with legislation that allows
the Frank Nemecs of the world to give
proper care to patients and will allow
people such as this lovely woman, pic-
tured behind me, to know when she
pays for her insurance for years, when
it comes time she needs help, that help
will be there.

I want the Senator to know how
much I appreciate what is being done.
Not only do I appreciate it but so do
the people of the State of Nevada. Hun-
dreds of organizations all over the
country have contacted us. I have read
into the RECORD already, and I will
continue reading when we have time on
the floor, the names of the entities
that support the work done by the Sen-
ator from North Carolina. The Senator
has been here a short period of time.
The impact he has made and the im-
pact he will make adding his name to
this legislation will give people hope
for generations to come. I appreciate
the Senator’s work.

Mr. EDWARDS. I thank the Senator
for his comments.

I point out, as the Senator well
knows, the American Medical Associa-
tion strongly supports our legislation.
Having met with them many times
about this issue, they want their doc-
tors to be able to provide the quality
care they need to provide to their pa-
tients. It is a simple thing from their
perspective. For health care providers,
doctors and nurses, this is not a money
issue. This is not an issue of what their
earnings or salaries will be. This is
purely an issue of whether they are
going to be able to provide the care
they have been educated and trained
and have spent their life preparing to
provide. That is what this is about.
They are committed to doing some-
thing.

Every day their members all over
this country see in their offices pa-
tients who need treatment, who need
care, who are being arbitrarily denied
by people far away who have never seen
them, who have no idea what they
need.

The horror stories go on and on. We
have a young man in North Carolina
who is severely sick. They quit paying
for his oxygen. We had a young boy
with cerebral palsy who needed phys-
ical therapy and other therapies on a
daily basis and they said it would not

June 25, 2001

do any good; they were not paying. The
stories go on and on and on.

With respect to our colleagues on
both sides of the aisle, we will work
our way through the intricacies of this
legislation, whether the issue of ex-
haustion of administrative remedies,
legal terms that may not mean a lot to
the American people, we will work our
way through those issues and find a bi-
partisan way to get that done.

What we shouldn’t do is leave the
Senate without having done something
about this issue. The issue has been
around for years and has been fought
vigorously by the HMOs. We have a re-
sponsibility to empower the families of
this country to have more control over
their health care decisions. That is
what this debate is about. Hopefully,
by the time we finish this debate,
whether this week or next week or the
following week, however long it
takes—and I believe Senator DASCHLE
indicated he is willing to stay as long
as we have to—we will be able to walk
out of here and be proud of what we
have done in giving families, doctors,
and patients more control over their
health care decisions and the power to
do something when they have been
treated improperly. That is what this
is about.

AMENDMENT NO. 812

Mr. President, pursuant to the pre-
vious order, I call up the amendment at
the desk by Senator McCCAIN and my-
self.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from North Carolina [Mr. ED-
WARDS] (for Mr. MCCAIN (for himself and Mr.
EDWARDS)) proposes an amendment num-
bered 812.

Mr. EDWARDS. I ask unanimous
consent reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To express the Sense of the Senate

with regard to the selection of independent

review organizations)

At the appropriate place, insert the fol-
lowing:

SEC. . SENSE OF THE SENATE REGARDING FAIR
REVIEW PROCESS

(a) FINDINGS.—The Senate finds the fol-
lowing:

(1) A fair, timely, impartial independent
external appeals process is essential to any
meaningful program of patient protection.

(2) The independence and objectivity of the
review organization and review process must
be ensured.

(3) It is incompatible with a fair and inde-
pendent appeals process to allow a health
maintenance organization to select the re-
view organization that is entrusted with pro-
viding a neutral and unbiased medical re-
View.

(4) The American Arbitration Association
and arbitration standards adopted under
chapter 44 of title 28, United States Code (28
U.S.C. 651 et seq.) both prohibit, as inher-
ently unfair, the right of one party to a dis-
pute to choose the judge in that dispute.

The
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(b) SENSE OF THE SENATE.—It is the sense
of the Senate that—

(1) every patient who is denied care by a
health maintenance organization or other
health insurance company should be entitled
to a fair, speedy, impartial appeal to a re-
view organization that has not been selected
by the health plan;

(2) the States should be empowered to
maintain and develop the appropriate proc-
ess for selection of the independent external
review entity;

(3) a child battling a rare cancer whose
health maintenance organization has denied
a covered treatment recommended by its
physician should be entitled to a fair and im-
partial external appeal to a review organiza-
tion that has not been chosen by the organi-
zation or plan that has denied the care; and

(4) patient protection legislation should
not pre-empt existing State laws in States
where there already are strong laws in place
regarding the selection of independent re-
view organizations.

Mr. EDWARDS. We have talked
about the need for an independent re-
view once there is an internal review
and the HMO or insurance company de-
nies the claim, to be able to go to a
truly independent panel to get the case
decided and the decision reversed if a
wrongful decision has been made. This
sense-of-the-Senate amendment simply
provides we all believe that review
panel needs to be truly independent in
that the HMO and the insurance com-
pany should not be able to appoint the
members of that panel nor have control
over who goes on that panel.

We will debate this amendment to-
morrow, but its underlying purpose is
to support the notion that I think a
majority of the Senate, maybe the vast
majority, supports, which is if you are
going to have an independent review by
a panel of health care providers or doc-
tors, that panel needs to be truly inde-
pendent, not connected to the HMO,
not connected to the insurance com-
pany, and also not connected to the pa-
tient or the doctor involved, so you
have a fair and impartial group to de-
cide whether the claim or treatment
should be paid.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Tennessee.

Mr. THOMPSON. Mr. President, I
was listening to the description of the
sense of the Senate and I wish to com-
pliment my colleague from North Caro-
lina for introducing it. It is extremely
important in the administrative proc-
ess that the procedures we set up are
guaranteed to be qualified and guaran-
teed to be independent. This bill goes a
very long way towards doing that. Ob-
viously, I have some problems with
this bill. With regard to the provision
setting forth these independent enti-
ties, the qualified external review enti-
ty is established. That means when we
have these cases where there is an
issue as to whether or not there is cov-
erage, it is the independent person who
decides.

We hear about a lot of terrible cases.
We get letters from people. We talk to
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people when we go back home. We hear
about people who are sick; in some
cases there is absolutely nothing any-
body can do, and certainly not us. We
hear about people who have terrible ac-
cidents. We hear about people who are
victims of crimes. We hear about a lot
of misfortune. But, in the health care
area, we have a system in this country
where people can get insured for a lot
of things. The deal is, your employer
provides this for you. The deal is, your
wages are affected by it, of course. The
deal is, we are going to provide you in-
surance to cover certain things in ex-
change for a premium that the em-
ployer is going to pay.

If you cover absolutely anything, and
you have a contract—which has never
been drafted—that says whatever hap-
pens to you, however you get sick,
however much it costs, however oner-
ous your injuries, we are going to cover
you, no questions asked—the premium
for that would be astronomical. No-
body could afford that. It is unfortu-
nate. It doesn’t make that person any
less sick. It doesn’t make that person
any less deserving. But that is just the
way it is.

We got into managed care because
we, in this body, encouraged the cre-
ation of these HMOs. The reason for
that wasn’t because we liked HMOs.
The reason was that health care costs
were becoming astronomical and peo-
ple were losing their health care. As
tragic as these stories are, they would
have been just as tragic had their em-
ployers never bought the health insur-
ance. There would not be any dispute
over whether or not there was cov-
erage. This would not even be a policy
to start with. That would not help
these poor people.

So we have a system where certain
things are covered for a certain pre-
mium. In a free market, those things
work out. If somebody is messing up on
one side, the other side will take care
of it. That is the way the system
works. As I say, if you are going to
have a system where the Federal Gov-
ernment says that, regardless of what-
ever the claim is, it has to be paid, you
can have a system like that. Nobody
has suggested that. I wonder why no
one has suggested that. Our hearts go
out to people because of these stories.
Our hearts go out for all these sick
people. Why don’t we just say the Fed-
eral Government will see to it, either
directly out of the Federal Treasury or
we will make an insurance company
take care of whoever is sick for what-
ever reason? It is a nationalized health
care system. You can debate that. You
can argue that. Some people would
argue on behalf of that.

Nobody is suggesting that. Why not?
Because we do not want to take care of
these people? Of course not. It is be-
cause we know the effects of that. Be-
cause for everything we do, for which
we can make a case, to help people and
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give rights and give benefits and make
other parts of our society give third
parties of our society certain rights
and benefits so the Federal Govern-
ment doesn’t have to do it—we make
other citizens, other companies, do it
for us—we can do all that, but there
are always effects from that. We were
elected to look at all that and try to
balance it and try to come up with
something that is reasonable. Not
something that will come up and cover
every hypothetical case that may ever
come about, because that cannot be
done, but something that will reason-
ably balance the coverage we want peo-
ple to have, I want my family to have,
something the average person can af-
ford, something the average small em-
ployer can afford. Otherwise, they are
not going to buy any insurance at all.

The point I am getting to is that
there are some cases, where coverage is
at issue, in which everybody is oper-
ating in good faith. It is not a matter
of the big guy and little guy and the
big guy is always wrong and the little
guy ought to be paid. It is a matter of
reasonable people sitting down and
having a consideration, discussion, and
sometimes a disagreement as to wheth-
er or not a particular procedure is
medically appropriate.

Honest doctors disagree about that
all the time, whether or not a par-
ticular procedure is experimental or
not. If a policy covered all Kinds of ex-
perimental things that we did not
think would help you—there is a 99-
percent chance it is not going to help
you any, but it is experimental; we can
spend $1 million to see what it is; poli-
cies just don’t cover that—prices would
be astronomical. Nobody could afford
that. So you get into the question, Is it
medically called for? Is it an experi-
mental thing?

Honest people can disagree about
things such as that. We do it all the
time. We are talking about lawsuits,
and that is what happens in lawsuits.
You would not have any lawsuits in the
medical area, in the malpractice area,
unless you had doctors on both sides of
the cases taking different views of
these matters. We have to resolve these
matters. We cannot just predetermine
that because a case is meritorious and
our heart bleeds for an individual case,
all of it is covered any time for any-
thing. Nobody could afford it. It is a
practical, hard part of life with which
we have to deal. And we are doing a
disservice to our constituents if we do
not remind them that there are trade-
offs and there is a bigger picture with
which you have to deal.

Here is where we are going. We are
getting down to the fact that, as I said,
we have in some cases a dispute as to
whether or not something is medically
called for. What this bill does, and
what this resolution supplements, is
that it says when you have a situation
such as that, let’s set up an inde-
pendent person, an independent entity.
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In the bill it is called a qualified exter-
nal review entity. It is external be-
cause it is not a part of any employer’s
process; it is not a part of the employ-
er’s deal. The employers do not control
this.

The bill takes several pages setting
up, I think very skillfully, an inde-
pendent entity that is highly qualified,
that is very independent, that is mon-
itored by the Federal Government to
make sure they take a look at that
issue to see whether or not there is
coverage on an individual incident.

Once again, if you were going to say
on the front end everybody who needs
coverage has to be covered, regardless
of whether or not it is in the insurance
policy or anything else, you would not
need this external review and your pre-
miums would go through the ceiling
and everybody would be calling for na-
tionalizing the health care system in
this country. But we are not doing
that.

This bill calls for this external re-
view process. That entity determines
whether or not this is a medically re-
viewable decision or not. That entity
determines whether or not there is cov-
erage. If that entity decides that it is a
medically reviewable matter, there is
coverage, it goes to another inde-
pendent level. And this bill sets up an
independent medical review. This first
reviewer doesn’t have to be a doctor,
necessarily. But on the second review
it has to be a doctor. He is inde-
pendent. He has nothing to do with the
employer. He is qualified. He is super-
vised and overseen by the Federal Gov-
ernment. He takes a look at it and he
makes a decision.

So far so good. Again, this is a rea-
sonable response to these sad, sad sto-
ries that we know people tell and we
all hear about from time to time. If
you are not going to say: Cover every-
thing all the time and we are going to,
depending on how sick a person is, de-
termine coverage—if you are not going
to do that, you have to have some way
of reasonably and fairly deciding what
is right. This bill sets up two levels of
independent review. I think that is an
appropriate way to balance the need to
cover people for what they contract
for, for what coverage is for—for which
you are paying a premium commensu-
rate with the coverage, on the one
hand, and a need to make sure there is
at the end of the day some coverage
that is affordable for somebody so we
do not add to the 40 million people who
have no insurance at all.

So far, so good.

The problem I have is not with the
bill I just described. The problem I
have is not with this resolution which
reinforces the idea that we need inde-
pendent review. The problem I have is
that you can go through that entire
process and, if a claimant is turned
down, they can ignore that entire proc-
ess and still sue in State court, they
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can still sue in Federal court, and they
can still sue in any jurisdiction where
the defendant has a place of business or
is doing business for unlimited dam-
ages. They can still sue an employer
who gave them the insurance.

That is what I have trouble with—not
that we are setting up an independent
review process. It is that we are not
honoring the independent review proc-
ess. We are saying we are going to set
it up. But if it turns out one way, we
are going to adhere to it. If the claim-
ant wins, then it is binding on the em-
ployer. But if these independent enti-
ties decide that the claimant does not
win, because it is one of those 99 per-
cent deals, and it is an experimental
thing: we just do not cover that; our
heart goes out to you, but you just
didn’t pay for that much—if they de-
cide that, then it is as if all of that
independent stuff doesn’t count. Here
is where the lawsuits start.

That is the problem I have with this
bill.

We must recognize that there are
tradeoffs for everything we do in this
field. It is easy to give new rights, and
establish new rights, either out of the
Treasury of the Federal Government or
making some company pay for some-
thing else. But it has an effect on peo-
ple’s conduct. People do not just sit
still. If you triple somebody’s taxes, it
is going to affect their behavior. If you
cut their taxes in half, it is going to af-
fect their behavior. If you place new li-
abilities on employers—some of them
are small employers trying to furnish
decent health care packages to their
employees—they do not have to. But if
you make things tough enough on
them, they are just going to say: We
are either going to drop coverage or we
are going to give you some money. You
go get your own health insurance and I
don’t have any liability. And that em-
ployee may or may not take that
money and buy health insurance; he
can do whatever he wants to with it.

What we do affects people’s behavior.
It is not enough to talk about sad story
after sad story and say that is fact. We
all agree to that. All of us are looking
for a way to balance the approach so
people can be properly covered to the
extent possible where folks can still af-
ford coverage in this country. Health
care prices are already going up at dou-
ble-digit rates before this bill is passed.
If we make the lawsuit liability so
great that people can’t afford coverage,
it is going to go up even higher.

We already have 40 million people in
this country who have no insurance at
all. Our job is to try to come up with a
balanced approach so that we don’t add
to those 40 million people. We can’t
just sit out here and talk about one sad
story after another without consid-
ering the effect of the public policy we
are putting into place.

We had before this body, before I got
here, when President Clinton was
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President, the Clinton health care
plan. It had noble motives, too. We
heard about people who needed help
and needed coverage, and so forth, at
that time. The whole Nation did. This
body considered that bill. This body de-
cided not to go in that direction be-
cause in many people’s minds it was a
nationalizing of our health care sys-
tem; that as much as we have instances
sometimes where things fall through
the cracks, on the whole, people do not
fly to England in order to get their
medical coverage. The rich people of
the world fly here. We have the best
overall medical system in the world.
We didn’t want to nationalize our
health care system. We turned that
down. It wasn’t because our heart
didn’t go out. It wasn’t because there
were some pitiful stories out there
where people needed more help than
they were getting. But it was, on bal-
ance, because we didn’t believe it
would be good for those same people if
we nationalized our health care sys-
tem.

I do not know if we have changed our
minds about that or not. I don’t think
so. But that is what we are doing here
with this bill the way it is now drafted.
We are nationalizing our health care
system in a significant respect by
other means. We are doing it by an un-
funded mandate on corporations. The
Government is not sending people
checks for their health care, but they
are requiring other people to. We can’t
think we can do things such as that
without having an effect on people’s
conduct.

Health care costs got out of hand in
this country. We responded with a
managed care response to it and tried
to make that balance to provide
enough care that would cover people in
most cases but would not be so costly
that it would drive people out of the
system. It didn’t always work. There
were some excesses. Some of these
HMOs did some bad things. States got
into the act. My State of Tennessee
covers more things than the McCain-
Kennedy bill does in many respects—it
is not as if the States are not address-
ing these issues—and in response to
that, health care costs went back up a
little bit. We can live with that. But
now we are coming along and laying a
whole new Federal layer on top of that,
double-digit increases in health care
costs being present today. And we have
no idea what that is going to do to
costs when we are saying we are going
from a system where there is no re-
dress, right past the system of inde-
pendent review, which would be a
major beneficial change where inde-
pendent doctors would be deciding the
right to unlimited lawsuits.

We have no idea what that is going to
mean to the cost of health care in this
country. If we think employers are
going to sit still for that, that small
employers are not going to change
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their conduct, that prices are going to
remain the same and that these HMOs
are not going to protect themselves in
terms of price increases to cover their
new exposure, we are fooling ourselves.

I am not saying we shouldn’t respond
to current circumstances. I am just
saying we are hearing too much of this
side of the story and nothing about the
other. We are doing the American peo-
ple a disservice. It doesn’t take a lot
for Members of this body to grant new
rights and extend our sympathy. Some-
times it takes a little more to say that
is a relevant part of this discussion.
But let’s talk about the effects of what
we are about to do.

I hope we don’t have this debate 2
years from now and we have these
same sad stories coming in about my
problem wasn’t that we got into a dis-
pute over coverage and they were not
covering it, but they cut me off. My
problem was I didn’t have insurance to
start with because my employer
couldn’t afford it.

I commend the Senator for offering
the sense of the Senate. I think these
independent entities ought to be
strong. We have set them up now in
this bill. My problem is we don’t use
them. They can be circumvented with-
out exhausting the administrative rem-
edies. It goes straight to court. Or we
can go through and use them, but if
you get an adverse decision and the
best independent minds look at this
and say, sorry, but there is no cov-
erage, it doesn’t matter; it is as if they
didn’t exist. You can then begin a
whole realm of lawsuits against HMOs,
against employers in some cases, and
even against these independent entities
that have made the determination.
Both the external reviewer and the
doctor can be sued because they de-
cided against coverage.

There is in this bill a higher thresh-
old of proof against them to prove they
are guilty of gross misconduct. But
when we use these independent entities
that we are bragging about and we are
talking about how strong and impor-
tant they are, let’s use them. Let’s not
just use them as a starting place and a
debating point and go through a year
or two of that and a decision that ev-
erybody admits was objective and un-
tainted, and then totally treat it as if
it didn’t exist because we want to open
the door to unlimited lawsuits for un-
limited amounts for everybody in
sight. That is not helping those poor
people. That is not going to help those
poor people who need medical atten-
tion and medical coverage.

They have exempted doctors and law-
yers. A lot of doctors support the bill
because when they get sued, they want
the HMO also to be right there beside
them. I understand how that works. So
the doctors support them. The doctors
were exempted. The doctors are ex-
empted in this bill, and so are the hos-
pitals. People who are giving the
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health care have been exempted. But
the people who are furnishing the
health care, the employers, have not
been exempted. It doesn’t seem right to
me.

I yield the floor.

The PRESIDING OFFICER
STABENOW). Who yields time?

The Senator from Montana.

Mr. BURNS. I thank the Chair.

Madam President, I know there are a
lot of folks who want to go home about
now. I have listened to this debate on
the television with a great deal of in-
terest. We have heard all kinds of ex-
amples of bad things that can happen
to people. Of course, we could talk
about those kinds of things in any field
because there are certain cir-
cumstances where you could some-
times find victims of circumstance and
sometimes find victims of greed.

We have also heard that our health
care system is very complicated. I will
tell you, I do not think our system is
complicated. I think we are moving a
piece of legislation that is going to
complicate it.

Since the introduction of Medicare
and Medicaid, it has grown more com-
plicated all the time. If one thinks
HMOs are hard to deal with, I am won-
dering if anybody has had the oppor-
tunity to deal with HCFA lately. Just
try to get some things done for an el-
derly mother or father. I do not see
anything in the three proposals right
now that deals with the real and per-
ceived problems with private insurance
plans or HMOs.

We have advertising that is on every
radio station in this town. They have
lots of facts, some of which are a little
misleading. Patients’ rights are as-
sured to those who are covered by
HMOs and insurance plans now, but it
seems to me where the dispute begins
is either the insured did not under-
stand what he or she was buying or
what the specific coverages were to
which they thought they are entitled.

I am not going to stand here and de-
fend the HMOs or the insurance compa-
nies, but what has happened to the in-
dustry is making them more cautious
about the kinds of contracts they
issue. And again, with the consumer, as
in all areas of the American way, the
buyer has to be concerned. It has al-
ways been that way. But as plans were
gamed and abused, insurance compa-
nies and HMOs became more precise in
the offering of their coverages; in other
words, the fine print became even finer
and smaller. Patients have rights, but
not for compensation for specific
health care problems that are clearly
exempted from coverage.

So what I am saying is, when you are
buying something, buyer beware.
Again, with regard to this problem of
companies being driven to that kind of
a situation, how far they can go, and
how far they will go, we do not know.
We do not know how much they can
stand.

(Ms.
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A Patients’ Bill of Rights is nothing
new for me. In 1994, along with my dis-
tinguished colleague from Minnesota,
Senator WELLSTONE, we had a Patient
Protection Act. The goal of that bill
was to assure fairness and choice to pa-
tients and providers under managed
care health benefit plans.

I still believe it is essential we ensure
that managed care techniques and pro-
cedures protect patients and guarantee
the integrity of the patient-physician
relationship. Let me repeat that. We
have to guarantee that the integrity of
the relationship between the physician
and the patient is protected.

I am not without a physician in my
family, and we talk quite frequently of
these and other issues related to the
Patients’ Bill of Rights and the prob-
lems she faces as she attempts to ad-
minister quality and necessary medical
care to her patients. It is an area in
which I am particularly interested.

I believe all Americans should have
access to quality, affordable health
care and to be able to select the health
care plans of their choice. I support
legislation that requires HMOs to be
more responsive and accountable to
their patients. We must ensure choice,
quality, and access at all times.

I think it is fair to state we have
reached general agreement over many
of the consumer protection aspects of
all three of these bills that have been
presented to the Senate.

Doctors must be able to discuss the
full range of treatment options to their
patients. I continue to believe that gag
clauses in health care provider con-
tracts attack the heart of the doctor-
patient relationship, and they eat into
the most important factor in the heal-
ing process, and that is trust.

In addition, customers should be
fully informed about the financial ar-
rangements, if any, between their doc-
tors and the insurers. Patients in need
of emergency care must be free to go to
the emergency room to receive the
care they need, uninhibited.

Customers must be fully informed
about the costs and limits of the cov-
erage they buy, they should have com-
plete information about treatment op-
tions, a complete list of the benefits
and costs of each plan, a full choice of
doctors, and access to specialists.

Finally, patients who are denied
care, or receive word that their plan
will not pay, must have a right—and
they have the right—to a fair, binding,
and timely appeals process.

A great deal of debate has and will
likely continue to center around this
appeals process and how it is struc-
tured and having access to the courts.
I believe access to the courts should be
the last resort. First we should struc-
ture a fair, timely, credible, and inde-
pendent appeals process.

Independent, qualified reviewers
should be able to draw upon the broad-
est and best possible medical guide-
lines when determining the care pa-
tients need that is covered under the
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contract. Physicians should be able to
set the timeframe within which the
treatment should be provided. When
this process fails or is exhausted, then
we should turn to the courts. In the
cases where an HMO defies an order of
the independent reviewers to provide a
benefit—or acts in bad faith to delay
making the necessary treatment avail-
able—I believe the HMO should be held
liable. After all, no American should be
denied access to our court and justice
system, as it is a constitutional right.

On the other hand, we cannot let the
practice of medicine be governed by
the fear of lawsuits and, of course, trial
lawyers. This will surely add to the
cost of care. I am afraid that as the
cost of obtaining care increases, so too
will the number of uninsured. That is
what I have heard most in my State of
Montana. That is a price that no one
can afford, especially small business.
We do not have big companies in the
State of Montana. We are a State with
a lot of small businesses. Those em-
ployers are telling us to be very careful
of the action we are taking.

Any bill that passes this Congress
cannot contain provisions which would
make the employers liable when they
have nothing to do with the decision
made by their provider of medical cov-
erage. I will tell you, trial lawyers are
very imaginative. When they sue, no
one is exempt. So our language has to
be specific. I was struck that even
though it has been shown in this Cham-
ber that the legislation we are consid-
ering has that concern—where they say
it doesn’t say one thing, but there it is
in black and white—nobody has offered
to change it and make it palatable to
either side.

Any such provision is extremely dan-
gerous for any employer, whether it be
a small Montana business with two em-
ployees or a larger employer such as a
hospital or doctor’s office or clinic.

There are many native people who do
not understand how imaginatively and
broadly trial lawyers can interpret
statutory provisions to include busi-
nesses as defendants in lawsuits when
it was not the intention of the drafters
of this legislation. To be very specific,
I want to make sure that the innocent
small businesses that are trying to pro-
vide much needed health care for their
employees do not find themselves in
court for their good intentions. I have
always heard the old saying that no
good deed shall go unpunished.

Twenty percent of Montanans cur-
rently lack health coverage. I don’t
want to see that number rise either.
We cannot add to that number. I can-
not support provisions which would
threaten to do so. As a practical mat-
ter, it seems unreasonable to poten-
tially give one or two people and their
lawyers millions of dollars in punitive
damages and as a consequence destroy
thousands the ability to obtain health
insurance coverage. It just doesn’t
make a lot of sense.
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For many the greatest obstacle we
face in health care today in this coun-
try is the cost of insurance, It is not
that we don’t want it; we can’t afford
it. What is driving those costs? It is not
the person who tries to take care of
themselves. It is the coverage of some
extraneous programs or plans that
drives the cost.

Since way back in 1993 and 1994, we
have been talking about health care.
We want three things when it comes to
health care in this country: We want
top quality, which we have; we want it
fast; we want it low cost. If one would
think just for a little bit, we can only
have two of the three.

I believe we ought to start looking at
the best way we can control costs and
make health care more accessible and
affordable to those who need it.

My primary and overriding concern
is that any Patients’ Bill of Rights is
indeed in the best interest of all my
folks in Montana and all Americans. I
am deeply concerned about those thou-
sands of hard-working folks who are
self-employed or employed by small
businesses throughout my wonderful
State. These people desperately need
our protection. I do not want to act in
haste or irresponsibly, jeopardizing
their present health coverage by higher
premium costs.

I, therefore, will support a bill that
will assure the maximum patient pro-
tection to all and ensure that patients
get the health care they need when
they need it.

I absolutely agree that a real Pa-
tients’ Bill of Rights needs to be en-
acted as soon as possible. These are
complex issues. We have come a long
way. I am confident we will be able to
arrive at a fair and reasonable bill in
the very near future.

We have to look at just exactly what
we can do because in this piece of legis-
lation, there could be and probably will
be some unintended consequences, as
there always is when we pass major
legislation.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Madam President, we have
heard a number of statements over the
past week about what is wrong with
this legislation that is now before the
Senate.

One of the arguments that has been
made is that the real purpose behind
this legislation is to create socialized
medicine in America, that that is the
whole purpose. That is why this bipar-
tisan bill was introduced, so that we
would have socialized medicine in
America. The purpose was to drive all
the employers out of insuring their em-
ployees.

That argument didn’t last very long
because it was so fallacious on its face.

Then there was a statement that this
was all about lawyers, that there would
be thousands of new lawsuits. Well, we
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looked at a couple of States where they
have something comparable to what we
want to pass.

Senator MILLER from Georgia came
to the floor and said: I don’t know what
they are talking about. In Georgia,
since we have had a Patients’ Bill of
Rights, there has not been a single law-
suit filed.

In Texas the law has been in effect
for over 4 years, even though Governor
Bush—mow  President Bush—vetoed
that. In 4 years there have been 17 law-
suits. So they dropped that debate. I
will no longer debate that issue.

Then they spent some time on States
rights: What was being attempted in
this bipartisan legislation is to take
away the rights of States to settle
their own problems. Example after ex-
ample was brought to the attention of
the Senate that was simply not true,
but they wouldn’t let up on that. They
said: Well, we think all lawsuits in this
matter should be filed in Federal court.

We knew that wasn’t the right way
to go because people should be able to
go to court in the place where they
live. Again, Senator MILLER from Geor-
gia laid that out very clearly. Why
should someone have to travel hun-
dreds and hundreds of miles to file a
lawsuit when they can do it in their
own community?

Senator ZELL MILLER of Georgia real-
ly put this debate on the right track.
After Senator MILLER spoke, they
dropped that ‘‘let’s use the Federal
court for all of our litigation.”

This boils down to a very simple
proposition. Why should HMOs be
treated differently than anyone else in
America except foreign diplomats? As
a result of our Constitution, foreign
diplomats cannot be sued. HMOs are
not in our Constitution. They should
be treated no differently than anyone
else. Why in America should there be
the abnormal situation that the only
people who can’t be sued are foreign
diplomats and HMOs?

There are a number of suggestions
floating around here. In fact, one of the
sponsors, Senator FRIST of Tennessee,
said:

The Patients’ Bill of Rights leans toward
protecting trial lawyers, not toward pro-
tecting patients.

President Bush said, when he was
running for President:

If I am the President, people will be able to
take their HMO insurance company to court.

He said this on October 17 of last
year.

Fact: As a candidate George Bush
promised voters their insurance compa-
nies would be held accountable.

Fact: George Bush took credit for a
law that allowed Texans to sue their
insurance companies in State court
even through he vetoed that. Now his
administration is saying that holding
HMOs accountable in State court is a
terrible idea. He can’t have it both
ways.
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Another of the fixes on this legisla-
tion that is being passed around, again,
by the Senator from Tennessee, Mr.
FRIST: ‘““You sue employers under this
bill.”

What the President has said in Feb-
ruary of this year: “Only employers
who retain responsibility for and make
final medical decisions shall be subject
to suit.”

That sounds reasonable. That is what
the McCain-Edwards bill does.

Fact: The McCain-Edwards legisla-
tion does not authorize a cause of ac-
tion against an employer. In short, em-
ployers are protected from lawsuits re-
lating to harm caused by an insurance
company.

Another fix, again by the Senator
who is sponsoring the other bill, Mr.
FRIST. His statement: “Their bill will
drive people to the ranks of the unin-
sured.”

That is the socialized medicine argu-
ment. Here is what the Census Bureau
said: ‘‘After Texas enacted a patients
right law, the number of uninsured in
the State actually decreased.”

This is the U.S. Census Bureau.

Fact: 2 years after the State of Texas
gave Texans the right to sue HMOs in
State court, the ranks of the uninsured
in the State of Texas actually de-
creased.

George W. Bush, in October of 2000:

I support a National Patients’ Bill of
Rights and I want all people covered.

One of the fictions stated here by my
colleague, the Republican whip, the
Senator from Oklahoma, was:

The United States will be considering a bill
which could preempt some of the good work
States have done in the States to protect pa-
tients.

That is fiction. Here are the facts:
The McCain-Edwards legislation pro-
vides a Federal floor for patient protec-
tions, not a ceiling. Stronger unrelated
patient protections enacted by the
States would remain untouched by this
bill.

The other argument they have used—
and I touched on this before—is that
this is so expensive and how could you
possibly ask people to pay for this ex-
orbitant cost that is going to be cre-
ated by this legislation? The Congres-
sional Budget Office says:

Real patient protection costs about 37
cents more than the GOP-backed Frist legis-
lation.

Not hundreds of thousands or mil-
lions or billions but 37 cents.

Senator FRIST:

We know this is going to drive up the cost
of health care premiums.

He is right, 37 cents. But last year—
the facts are that last year insurers in-
creased premiums by an average of 8.3
percent, 10 times the 1-year cost of this
legislation. So it is no wonder that 85
percent of the American public support
the Patients’ Bill of rights. That is
why in a movie—when you hear HMO
in a movie, people sneer and shout out
in derision.
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The Patients’ Bill of rights is some-
thing we must do. The majority leader
has said we are going to finish this leg-
islation before we have the Fourth of
July break. Why? Because as the Sen-
ator from North Carolina indicated,
every day that goes by, there is more
grief and pain to patients and doctors
because the doctors can’t render the
care they believe is appropriate for pa-
tients. Every day we wait is a day peo-
ple will be harmed as a result of our
not passing this legislation.

Madam President, I read into the
RECORD hundreds of names of organiza-
tions that support this legislation. The
time is late and I am not going to do
that tonight. From time to time, I am
going to read the names of organiza-
tions supporting this legislation. I al-
ready read in the names of hundreds. I
would start tonight with the D’s. It
would take a long time because the or-
ganizations that support this legisla-
tion that have the name ‘‘family”’ con-
nected with them goes for five pages.

Literally, our bipartisan Patients’
Bill of Rights is supported by hundreds
and hundreds of organizations. I hope
we—and I am confident that we can as
legislators, Democrats and Repub-
licans—pass this legislation soon be-
cause the sooner we do it, the better off
America is.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

MORNING BUSINESS

Mr. REID. Madam President, I ask
unanimous consent that there be a pe-
riod for morning business with Sen-
ators permitted to speak therein for up
to 5 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

AGENT ORANGE ACT OF 1991

Mr. DASCHLE. Madam President, I
would like to call attention to the in-
troduction of S. 1091, our bipartisan
legislation to update and expand the
Agent Orange Act of 1991.

These changes, and my other ongoing
Agent Orange work, are necessitated
by our imperfect understanding of how
dioxin affects the human body.

As many of my colleagues know,
dioxin is the toxic ingredient in Agent
Orange, 11 million gallons of which
were sprayed over Vietnam during the
war. Dioxin ranks with plutonium as
one of the most toxic substances
known to man, and this country
dropped more on Vietnam than has
ever been released into the environ-
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ment, anywhere in the world. S. 1091 is
another effort, more than 25 years after
the war’s end, to deal with the wounds
of, and determine the extent of the in-
jury to, our own soldiers.

As an example of how our knowledge
of dioxin is evolving, I would point to a
provision in S. 1091 that would remove
all deadlines for veterans to claim dis-
ability benefits for respiratory cancer.
This provision stems from a recent re-
port by the National Academy of
Sciences, which pointed out that there
is no scientific basis for the deadline
contained in current law—a deadline
that effectively blocks benefits for a
veteran whose cancer develops 30 years
after Agent Orange exposure. The
Academy finds no evidence that the
risk diminishes with the passage of
time.

And as scientists learn more about
Agent Orange, we must continue to en-
sure that veterans benefits are updated
accordingly. The current mechanism
for continuous updating, established in
the 1991 Agent Orange Act, has proven
to work well, but it expires soon. The
two-step process begins with a biennial
review of new dioxin research, via a
scientific panel organized by the Na-
tional Academy of Sciences. Next, the
Secretary of Veterans Affairs must re-
spond to the report and recommend the
addition of new diseases and conditions
as appropriate. S. 1091 would extend
the process until 2012.

Recently, this process has brought
diabetes on the Agent Orange presump-
tive disability list, which means that if
a veteran was exposed to Agent Or-
ange, the veteran’s diabetes is pre-
sumed to be connected to his or her
military service. Previous Academy re-
ports have linked Agent Orange expo-
sure to serious conditions such as pros-
tate cancer, respiratory cancer, the
disfiguring skin disease chloracne,
soft-tissue sarcoma, the lymphatic sys-
tem cancers known as Hodgkin’s dis-

ease and non-Hodgkin’s lymphoma,
porphyria cutanea tarda, multiple
myeloma, and subacute peripheral neu-
ropathy.

I am proud to be a cosponsor of S.
1091, along with the chair and ranking
member of our Veterans’ Affairs Com-
mittee. My thanks to Senators ROCKE-
FELLER and SPECTER for their hard
work on this measure and their inter-
est in Vietnam veterans, their families,
and others who live with the diseases,
conditions, and uncertainty created by
exposure to dioxin.

———

LOCAL LAW ENFORCEMENT ACT
OF 2001

Mr. SMITH of Oregon. Madam Presi-
dent, I rise today to speak about hate
crimes legislation I introduced with
Senator KENNEDY in March of this
year. The Local law Enforcement Act
of 2001 would add new categories to
current hate crimes legislation sending
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